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CHAPTER 1: A BRIEF INTRODUCTION TO THE GIG-ECONOMY AND 
UBER 
1.1 Introduction: 
In 2013, Uber was introduced in South Africa. The Uber platform is an example 
of the so called ‘gig-economy.’ Work conducted on the gig economy is a shift away 
from the typical method of employment which is becoming an arcane feature in the 
new world of work. Processes such as globalisation (which is the growth of interaction 
of people, states, countries which involves goods and services, capital, technology and 
data),1 deregulation and technological advances seem to appear on the forefront of 
these changes.2 The standard employment relationship has transformed by 
industrialisation and political development within each country.3 It has been expressed 
that due to technological advancements and globalisation the standard employment 
relationship is in a decline and that this decline is unlikely to be reduced.4 One of the 
distinguishing factors between standard and non-standard employment is that standard 
employment guarantees an income and ‘insurance against labour market risks’.5 The 
change away from non- standard employment is also as a result of responses to 
developments in law, for example, in South Africa there are laws that permit the 
practice of triangular employment.6 Work life balance is another contributing factor 
owing to more persons working in non- standard employment.7  
It has been argued that current labour legislation was drafted with the intention to 
protect a certain category of employees, that is, employees in traditional full time 
employment.8 Whilst trying to reduce costs and trying to keep up with the ‘demands’ 
of globalization, employers are moving away from the boundaries of traditional 
employment. However this is usually to the detriment of workers as businesses often 
engage in non-standard employment to avoid labour law regulations.9 The so called 
                                                          
1‘Globalization’ https://en.wikipedia.org/wiki/Globalization, accessed on 11 February 2018. 
2 Paul Benjamin ‘An Accident of History: (Who is and Who should be) an Employee under South 
African labour Law’ (2004) ILJ, p 789. 
3 Zoe Adams and Simon Deakin ‘Institutional Solutions to Precariousness and Inequality in Labour 
Markets’ Centre for Business Research, University of Cambridge WP463 (2014), p 5. 
4 Ibid, p 8. 
5 Ibid, p 9. 
6 Ibid, p 18.  
7 Ibid, p 24-25. 
8 ES Fourie ‘Non-Standard Workers: The South African Context, International Law And Regulation 
By The European Union’ PER/PELJ 2008 (11)4, p 110. 
9 Ibid, p 112. 
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‘flexibility’ granted to a worker may, therefore, prove to be a way for employers to 
disguise employment, and depriving workers of important labour rights and benefits.10 
There is much risk presented by these new forms of work, especially for workers. This 
dissertation will focus specifically on work offered in the gig-economy to examine the 
extent of precariousness associated with this industry. 
1.2 Problem statement and structure of the dissertation 
As it currently stands, the Uber relationship is unregulated in South Africa and 
this may lead to a precarious situation. Uber drivers may find themselves in 
particularly vulnerable situations due to the fact that there is a great degree of control 
exercised over them and at times placing them in a relationship of subordination (as 
will be elaborated on later). Further these workers are without labour law rights and 
social security rights. Given the uncertainty around the gig economy and the various 
relationships that are formed via these platforms, it is therefore necessary to 
understand the different relationships and to consider the extent to which these 
relationships should be regulated by South African labour law.  The question raised in 
this dissertation is, therefore, whether South African labour law should regulate the 
Uber relationship. The advantages and disadvantages of regulating the Uber 
relationship will be discussed. The dissertation will also include brief policy 
recommendations. 
In terms of the structure of this dissertation, the first chapter will provide a 
brief introduction to the gig-economy and specifically the Uber platform. The Uber 
platform is a move away from the traditional employment relationship and as such the 
distinction between standard and non-standard employment will be discussed and how 
this has contributed to the ‘changing world of work’. Thereafter, the nature of  the 
Uber platform will be analysed. 
In Chapter two, the legal normative framework will be discussed. As, South 
Africa is a member state of the ILO and has ratified certain ILO conventions, the ILO’s 
fundamental principles will be discussed as well as how South Africa promotes these 
standards. The primary sources of law such as the Constitution of the Republic of 
                                                          
10 Employers also disguise employment as so called ‘self-employment-’Paul Benjamin ‘An Accident 




South Africa (the Constitution),11 the Labour Relations Act (LRA),12 the Basic 
Conditions of Employment Act, (BCEA)13 the Employment Equity Act (EEA),14 the 
Unemployment Insurance Act (UIA),15 and the Occupational Health and Safety Act 
(OHSA)16 will be examined with reference to Uber drivers. Externalisation in the form 
of a temporary employment service will also be mentioned with regards to the 
relationships formed by the Uber platform. Further the common law tests used by the 
judiciary to distinguish between an independent contractor and an employee will be 
elaborated on.  
Chapter three will be a comparison chapter. The UK’s legal framework with 
regards to the ‘worker’ category will be explained as well as recent policy 
recommendations made by the UK with regards to the gig economy and how these 
recommendations can be applied to Uber drivers.  
In Chapter four, the advantages and disadvantages of regulating the Uber 
relationship will be analysed and finally the extent to which labour law should protect 
Uber drivers in proportion to the relationships so formed on the Uber platform will be 
deliberated. 
Finally chapter five will conclude by drawing together the recommendations 
put forward in the above chapters. 
The methodology of this dissertation is a non-empirical dissertation. It will 
involve the inclusion of primary and secondary sources of law.  
1.3 The changing world of work 
One of the most crucial aspects of an employment contract is the guarantee of 
employment status and social protections that come with employment status.17 
Diversity in the workplace has contributed to non-standard employment and less social 
protection as compared to standard employment.18 
                                                          
11Constitution of the Republic of South Africa, 1996.  
12 Labour Relations Act 66 of 1995. 
13 Basic Conditions of Employment Act 75 of 1997. 
14 Employment Equity Act 55 of 1998. 
15 Unemployment Insurance Act 63, 2001. 
16 Occupational Health and Safety Act 85 of 1993. 




Standard employment is the conventional form of employment (also known as 
‘typical employment’), which is usually  work performed on a full time basis and the 
employee has one employer, usually a single workplace and the work is subject to the 
control of the employer.19 Working conditions are regulated.20 This means that such 
an employee is entitled to labour law rights prescribed in legislations such as the LRA, 
BCEA, EEA and social security rights laws. 
As discussed above non- standard employment is on the rise and as a result the 
dividing line between an employer and an independent contractor seems unclear. 
Workers in non- standard forms of employment are particularly vulnerable as they do 
not have the same protection afforded to them by labour law in the form of certain 
individual rights; collective bargaining rights; social security rights; and they have 
less- favourable terms as those employees in conventional forms of employment.21 
The circumstances of employment also make the enforcement of their rights 
difficult.22 These workers are usually bound by their ‘sham’ contracts which do not 
grant them any protections as it is presumed that they are independent contractors 
whilst, in actuality,  this may not be the case. If these workers are in a position of 
subordination and dependency they are particularly more vulnerable as they are 
without employment rights. 23 
Non- standard employment consists of two processes, namely casualisation 
and externalisation:24 
Casualisation is a process of change in the workforce as a result of an increased 
use of part time and temporary workers.25 Workers generally have one employer, work 
                                                          
19 Rochelle le Roux ‘World of work: forms of enlargement in South Africa’ (2009) Monograph Series, 
p 12. 
20 Ibid. Also see Jan Theron ‘Employment is not what it used to be’ (2003) 24 ILJ 1247 – in this 
article it is stated that Standard employment possesses characteristics such as full time employment 
(employee has one employer); the employee works on the premises of the employer; there is usually a 
contract of employment (ongoing), p 1249.  
21 Paul Benjamin ‘An Accident of History: (Who is and Who should be) an Employee under South 
African labour Law’ (2004) ILJ, p 790. 
22 Ibid. 
23Guy Davidov ‘The Status of Uber Drivers: A Purposive Approach’ (2017) - the author of this article 
refers to vulnerabilities as subordination and dependency. 
24 Rochelle le Roux ‘World of work: forms of enlargement in South Africa’ (2009) Monograph Series, 
p 14. 
25 Jan Theron ‘Employment is not what it used to be’ (2003) 24 ILJ 1247. See therons discussion on 




on the employer’s premises and have a contract of employment.26 A distinguishing 
factor from standard employment is that these workers either do not work full time or 
if they do work full time they do so on a fixed term contract.27 Their employment is 
constructed in a manner that deprives them of their basic statutory rights as 
employees.28 The pool of these workers comprises of casual workers (who work less 
than 24 hours per month), part time workers, temporary workers working on a fixed 
term and seasonal workers. These employees albeit not working in terms of 
conventional employment are still employees and are still afforded certain rights such 
as unfair dismissal rights in terms of the LRA, however exercising these rights 
becomes difficult for these employees due to the unitary nature of their contracts and 
the unitary regulation of the casualised relationship.29 Casualisation is also seen as a 
means whereby companies maximise the number of temporary and part time workers 
and minimise the number of persons in standard employment.30 
Externalisation is the provision of services and goods in terms of a commercial 
contract instead of an employment relationship.31 Two main categories are identified. 
Firstly where goods and services are provided to a core business via an intermediary, 
the terms and conditions of their employment are wholly determined by the terms of 
the commercial contract between the intermediary and the core business.32 Secondly 
where the substitution of the contract of employment between the employer and the 
employee with a commercial contract attempts to convert the legal status of the 
employee to that of an independent contractor.33 Whereas casualisation, outlined 
above ‘merely dilutes the standard employment relationship, externalisation 
camouflages the employment relationship’.34 Externalisation has given rise to a 
number of issues which the courts and legislature have been called upon to deal with, 
                                                          
26 Ibid. 
27 Rochelle le Roux ‘World of work: forms of enlargement in South Africa’ (2009) Monograph Series, 
p 14. 
28Labour Relations Act 66 of 1995.   
29Rochelle le Roux ‘World of work: forms of enlargement in South Africa’ (2009) Monograph 
Series.Le Roux suggests that the contract cannot be blamed and that it is clear that these workers are 
employees- (which will be discussed in chapter 2). 
30  Jan Theron ‘Non-standard employment and labour legislation: The outlines of a strategy,’ (2014) 
Monograph, p 7. 







one such being the Temporary Employment Service (TES) arrangement. Chapter 2 
deals further with the discussion of a TES. 
Statistics South Africa, furthermore, indicates that access to labour and social 
security rights is a problem occurring in South Africa’s informal sector as well. In this 
regard, the study records that during the period July to September 2017, there were 
14069 persons working in the formal(11379) and informal(2689) sector(excludes 
agricultural work), which included persons working in the mining, manufacturing, 
utilities, construction, trade, transport, finance, community and social services and 
others.35 According to the conditions of payment- 7048 of these persons were not 
receiving pension/retirement fund contributions.36 Statistics showed that 4444 were 
not entitled to any paid leave, further, 4031 were not entitled to paid sick leave37 and 
5819 were not entitled to maternity /paternity leave. In addition 5426 were not entitled 
to UIF contribution,38 9592 were not receiving medical aid benefits and 5996 not 
receiving income tax (PAYE).39 With regards to trade union membership 9560 did not 
have trade union membership.40 As can be seen from these statistics, there are various 
labour and social rights not enjoyed by many workers in the formal and the informal 
sector.41 
1.4 What is the gig economy? 
The gig- economy is  defined as a temporary position where organisations 
contract with independent contractors for short term engagements,42 and instead of 
getting paid regular wages, persons get paid for the ‘gigs’ they do.43 According to a 
report published by Balarm et al, the gig economy is the trend of using online 
platforms to find small jobs sometimes completed immediately after request 
(essentially, on-demand).44 In the context of the Uber model each ride that an Uber 
driver accepts is a ‘gig’ or a single job.45 
                                                          







42 http://whatis.techtarget.com/definition/gig-economy, accessed 11 February 2018. 
43 http://www.bbc.com/news/business-38930048, accessed 11 February 2018. 
44 Brhmie Balaram, Josie Warden and Fabian Wallace-Stephens ‘Good Gigs- A fairer future for the 




The gig economy is categorised into two forms of work, that is, ‘crowd work’ 
and ‘work on demand’- performed via apps.46 Crowd work involves completing a 
series of tasks via online platforms.47 This allows individuals to connect on a global 
basis.48 ‘Work on demand’ is where traditional working activities are channelled 
through applications managed by firms that set minimum quality standards of 
service.49 Crowd work can be performed anywhere in the world however ‘work on 
demand’ is carried out locally.50  
It has been noted that there are many similarities between the two categories 
which could justify employing the same legal and regulatory responses, there are 
however distinct differences.51 Crowd work involves an indefinite amount of 
organisations, businesses and individuals.52 Work on demand is traditional and clerical 
work through a mobile application.53 In work on demand the work is on a local basis.54 
The method of payment between crowdwork and work on demand can also differ, for 
instance on the crowdwork platform there may be competitions whereby the client 
only pays for the best product.55 In some instances, in the crowd work platform the 
worker merely performs the task and is paid by the platform who delivers the result to 
the client.56 There are also different types of work on demand, for instance some 
applications match supply and demand of various activities such as cleaning, house 
repairs, and some might merely be offering one service such as providing rides.57 
These differences may result in certain consequences such as the acceptance and 
execution of contracts which can affect applicable legislation.58 Some similarities 
between the two are that they are both enabled via the use of the internet, which allows 
for minimising transaction costs, workers are provided “just-in time”.59 
                                                          
46 Valerio De Stefano ‘The Rise of the “Just-In-Time Workforce”: On-Demand Work, Crowd Work 
and Labour Protection in the “Gig Economy” Comparative Law and Policy Journal, Forthcoming 




50 Ibid, (the Good Gigs report also provides a similar description at p 10). 
51 Ibid, p 3. 
52 Ibid, p 4. 






59 Ibid, p 6. 
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Notably, as this dissertation seeks to discuss whether or not South Africa 
should regulate the Uber relationship, the focus will, henceforth be on the Uber model 
as a form of “work on demand”. 
1.5 The UBER platform and Uberization  
Uberization is the transition of an economical model based on digital 
technologies which enable direct exchanges between service providers and customers 
subject to a transactional cost.60 The very word is derived from the Uber platform and 
as such Uber is a typical example of Uberization. Uuberization usually exhibits three 
characteristics; a prevalence of contractual and temporary employment, a digital 
platform (such as an application) and a rating system for the evaluation of the quality 
of service received.61 It includes a set of procedures such as geo-location, online 
payments, a workforce management and distribution in an app.62 Ride hailing 
companies claim to be technological firms that merely provide a platform for the 
independent self-employer called “Uberpreneurs”.63 The following is a common 
advertisement made public by Uber:  
‘Drive with Uber and earn great money as an independent contractor. Get 
paid weekly just for helping our community of riders get rides around 
town. Be your own boss and get paid in fares for driving on your own 
schedule.’64 
Uber is a company that is based in the Netherlands65 and operates an 
application that is downloaded via a smartphone.66 Uber operates in 70 countries and 
                                                          
60 Roxana Radu, Stephanie Borg Psaila ‘Uberisation Demystified: Examining Legal and Regulatory 
Responses Worldwide’ (2017), p3.    
61 Ibid. 
62 A. Aloisi ‘Commoditized Workers: Case Study Research on Labor Law Issues Arising from A Set  
of ‘On-Demand/Gig Economy’ Platforms’ 37 Comp. Lab. L. & Pol’y J. 653, 670 (2016), p 670. 
63 Mimi ZOU ‘The Regulatory Challenges of ‘Uberization’ in China: Classifying Ride Hailing 
Drivers’ International Journal of Comparative Labour Law and Industrial Relations 33, no 2 (2017): 
269-294. The author discusses ‘uberization’ in China and how platforms such as Uber claim to be 
appointing independent contractors where as these drivers indeed form an integral part of the so called 
‘technological’ platform-the measure of control these companies have over the drivers is also 
discussed, in certain cases in China the courts  held that these drivers provide the services to 
customers on behalf of the companies and in this manner attempt to implement the principle of 
vicarious liability (at p 291).  
64 ‘Uber’ https://get.uber.com/p/legacy-cl-base/, accessed 11 February 2018. 
65 Uber South Africa Technology Services Pty (Ltd) v NUPSAW & Others (C449/17) [2018] ZALCCT 




approximately 500 cities around the world.67 More than 5 million trips take place a 
day via the Uber application.68 In 2014, Uber added more than 30 000 drivers to its 
network.69 Individuals who require transportation services log onto the application, 
request a ride and are paired via the app with an available driver.70 Once the user has 
requested a ride, the user is able to phone the driver and the driver is also allowed to 
phone the user.71 Once the trip ends this function also ends.72 The name of the driver, 
photo and licence plate number are made available to the user.73 Uber makes it clear 
that it appoints drivers as independent contractors and not as employees and further, 
states that drivers have the freedom and flexibility to drive when they want to, where 
to go and who to pick up.74 
Uber allows persons to drive for the company after a few requirements have 
been met , which includes passing a background and Department of Motor Vehicles 
check, owning a vehicle and having car insurance. Further drivers must adhere to a 
certain amount of rides.75 
Customers often prefer using Uber than calling a cab as it is quicker and allows 
the user to track where the driver is and how long the driver will take to arrive.76 
Instead of making use of supervisors Uber has a rating system.77 Once the ride comes 
to an end, the passenger is given an option to rate the driver.78 In Cape Town, an 
average rating of 4 needs to be maintained and if the rating falls below this and does 
not improve, drivers may be deactivated. 79 
Uber has three types of drivers:80 
                                                          
67 Ibid. 
68 Ibid. 
69 Kgomotso Mokoena ‘Are Uber drivers employees? A look at the emerging business models and 




73 Ibid, p1574. This article discusses the Uber platform specifically with regards to SA framework, an 
analysis of the application of the Uber app in SA is provided. 
74 Uber( terms and conditions).  
75 Richard A Bales; Christian Patrick Woo ‘The Uber Dollar Question: Are Uber Drivers Employees 
or Contractors’, 68 Mercer L. Rev. 461, 488 (2017), p 465.  
76 Miriam A. Cherry ‘Beyond Misclassification: The Digital Transformation of Work’ (2016), p 4. 
77 Ibid, p 21. If the rating falls below a certain average the driver can no longer sign into the app. 
78Uber South Africa Technological Services (Pty) Ltd v NUPSAW and SATAWU and Others (2017) In 
Limine Ruling (CCMA), at para 19.  
79 Ibid. 
80 Ibid, at para 11. 
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1. Partner only:  the partner owns one or more vehicles but does not drive.  The 
partner is, responsible for paying the driver, and the partner receives its 
payment from Uber less fee deducted which fee is retained by Uber.  
2. Partner driver:  the partner driver is a vehicle provider who also drives the 
vehicle. As a partner the partner driver may also appoint another driver that is 
approved by Uber to drive. 
3. Driver only:  the driver only does not does not drive his/her vehicle but drives 
a vehicle provided by a partner. 
The relationships formed on the Uber platform are complicated unitary 
relationships. From the above it can be seen that the ‘partner only’ has a relationship 
with the ‘driver’ and the partner together with the driver also has a relationship with 
Uber. The ‘partner driver’ who drives the vehicle has a relationship with Uber but the 
‘partner driver’ also has a relationship with other drivers that may be appointed and as 
such that driver also has a relationship with Uber. The ‘driver only’ has a direct 
relationship with the ‘partner’ whose car is being driven and also with Uber. The 
various relationships formed result in externalisation and the above mentioned parties 
fall beyond the scope of labour law protections by virtue of their independent 
contractor status. In Chapter 2 the above relationships will be elaborated on and in 
Chapter 4 the extent to which labour law protections should be afforded to these 
categories of workers will be examined. 
1.6 Conclusion 
As evidenced from the above discussion, the gig economy comprises of 
various models and has contributed to the escalation of non-standard employment. The 
Uber platform is one such example of the gig economy. It will be argued that certain 
categories of Uber drivers should be entitled to labour law protections and that certain 
categories of drivers are a reflection of externalisation. 
Before delving into the discussion of whether labour laws should be granted to 
Uber drivers it is necessary to determine the legal normative framework as it currently 
stands. In the next chapter I will discuss the above principles with regards to our labour 




CHAPTER 2: THE RELEVANT LEGAL & NORMATIVE FRAMEWORK 
The distinction between independent contractors and employees has 
reiteratively been raised by the South African courts. The entering into of contracts 
between companies and workers as independent contractors seems to be more 
prevalent in today’s evolving world of work.81 The manner in which these workers 
conduct work often equates to that of an employment relationship. Workers who are 
less likely to have formal working arrangements are therefore likely to lack decent 
working conditions, adequate social security and representation through trade unions 
and other such similar organisations.82 Uber drivers may indeed fall within the 
category of vulnerable workers entitled to the protection of our laws and more 
specifically labour laws. This chapter will discuss the relevant legal framework as it 
pertains to the scope and ambit of labour law. The labour law framework is broad and 
it will therefore not be possible to discuss this in its entirety. The discussion below 
pertains to the relevant provisions of the Constitution, international law, legislation, 
case law and current legal developments. 
2.1 The 1996 Constitution  
The new constitutional dispensation emulated the principles of the interim 
constitution (which brought about constitutional supremacy and the end of 
parliamentary supremacy) and declared South Africa to be a sovereign and democratic 
state founded on values such as human dignity.83 Section 2 of the Constitution includes 
a supremacy clause declaring any conduct or law that is in conflict with the provisions 
of the Constitution to be invalid and declaring the Constitution to be the supreme law 
of the country. The supremacy clause ensures that South Africa remains a 
constitutional democracy in that the framework of the constitutional provisions must 
be adhered to.84 The constitution is further binding on all branches of state and is 
supreme to any rules or conduct by the government, legislatures and the courts.85  
                                                          
81 See discussion in chapter one on casualization and externalization.  
82 ‘International Labour Organization ’http://www.ilo.org/global/about-the-
ilo/newsroom/features/WCMS_120470/lang--en/index.htm, accessed 11 February 2018. 
83 Constitution of the Republic of South Africa, 1996, s1. 




Chapter 2 of the Constitution includes a Bill of Rights which is a cornerstone 
of democracy in South Africa.86 In terms of section 8 of the Constitution the Bill of 
Rights binds legislature, the executive, judiciary and all organs of state,87 as well as 
natural and juristic persons.88 The rights in the Bill of Rights are for the benefit of 
everyone within South Africa89 and are not only meant to protect individuals against 
the state.90 Section 39 of the Constitution echoes the above principles by ensuring that 
courts and tribunals must promote the values of a democratic society based on human 
dignity, equality and freedom91 and that the spirit, purport and object of the Bill of 
Rights must be promoted.92 Section 39(1) of the Constitution stipulates that 
International law must be considered when interpreting the Bill of Rights.  The 
following discussion will examine the role of International law with specific regard to 
the International Labour Organisational (ILO), as well as the significance and 
importance of certain ILO instruments to the discussion at hand. Thereafter, section 
23 of the Constitution, that is the right to fair labour practices’ will be examined.  
2.3 The International Labour Organisation (ILO) and relevant instruments: 
The ILO is a special agency of the United Nations and aims at promoting rights 
at work, encouraging decent employment opportunities, enhancing social protection 
and strengthening dialogue on work related issues.93 The ILO aims at bringing together 
governments, employers and workers representatives to set labour standards, develop 
policies and to promote decent work programmes for all women and men.94 South 
Africa is a member state of the ILO. The ILO has a number of conventions and 
recommendations. The ILO conventions if ratified become binding on member 
states.95 The ILO recommendations are not binding but are of importance as they 
supplement conventions by providing guidelines on how conventions can be applied, 
                                                          
86 Constitution of the Republic of South Africa, 1996, s7.  
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89 Currie I & De Waal J ‘The Bill of Rights Handbook,’ 6ed (2013) Juta, Cape Town, chap 3, pg. 34. 
90 Ibid, chap 3, pg. 41. S 8(1) and s 8(2) of the Constitution. 
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93‘About the ILO’ http://www.ilo.org/global/about-the-ilo/lang--en/index.htm, accessed 11 February 
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they can also serve to be independent.96 Upon ratification, application of the 
convention through national law must be implemented by the member state and 
reporting must be done at regular intervals to the ILO.97 
Section 23 of the Constitution guarantee’s everyone the right to fair labour 
practices. In terms of s 39 of the Constitution, it is stated that when interpreting the 
Bill of Rights, a court, tribunal or forum must consider international law. Section 1 of 
the Labour Relations Act (LRA)98 states that the purpose of the Act is to give effect to 
the obligations incurred by South Africa being a member of the ILO. In the case of S 
v Makwanyane and Another99 the court referred to International law and noted that 
public international law includes binding and nonbinding law. The court noted that 
International agreements provide a framework within which the Bill of Rights can be 
evaluated and understood and that reports of specialized agencies such as the ILO may 
provide guidance to the correct interpretation of particular provisions of the Bill of 
Rights.100 In the case of South African National Defence Unit v Minister of Defence 
(SANDU),101 the court stressed the importance of the ILO conventions and 
recommendations when interpreting and considering the scope of the term “worker” 
in terms of s 23 of the Constitution and acknowledged that s 39 of the Constitution 
provides that the courts must consider International law.102 
2.4 ILO Declaration of Philadelphia 
The ILO Declaration of Philadelphia contains the aims and purposes of the 
ILO, and as a result of the end of the world war it aspired to take into consideration 
new realities. The declaration of Philadelphia is annexed to the Constitution of the 
ILO.103 The ILO enunciates that labour is not a commodity and acknowledges that 
labour is not an “inanimate,” product that can be negotiated to the highest bidder.104 
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100 Ibid at para 413-414. 
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The ILO reiterates that one’s work is crucial to one’s dignity.105 Uber labels itself as a 
technological company, however the workers behind this so called “technological” 
platform perform “real” work. Platforms such as Uber allege that they match the 
demand and supply of services provided to customers and do not interfere in the 
activities offered through their platforms and as such are justified in labelling 
themselves as a mere technological company.106 The fact that Uber uses technology to 
effect its services does not condone the fact that the manner in which Uber represents 
itself may indeed be a sham as was emphasised by the United States District court 
where it was said that the fact that Uber and other such similar companies use digital 
tools to match demand and supply of rides cannot mean that they should be regarded 
as a technological company solely on this ground.107 Furthermore Uber drivers are 
only paid for work that they do, they may at times due to circumstances beyond their 
control not be able to work (for example when they are sick) and are at risk of being 
with no income at all and this further results in the instability of work and income. 
This according to Valerio, entails ‘a strong commodification’ of work and hence no 
value is given to the ‘personal nature of labour.108 From the above we can see that 
labour being viewed as a commodity is not something new and the Uber platform may 
very well be capitulating to this concept. Valerio suggests that what could be included 
in the ILO is that ‘labour is not a technology.109 The LRA implements the principal 
that ‘labour is not a commodity’ by giving effect to the constitutional right to fair 
labour practices and the right to be treated with dignity. The following in sections will 
examine the relevant provisions of the LRA which give effect to this principal. 
2.5 Employment Relationship Recommendation, 2006 (No. 198) 
Over the past few decades, changes in the world of work have been at the 
forefront of discussions at the ILO. One such change has been the emergence of 
contractual relationships that have the effect of depriving workers of labour 
protections (so-called ‘disguised employment’). In direct response to these concerns, 
                                                          
105 Ibid. 
106 Valerio de Stefano ‘Labour is not a technology-Reasserting the Declaration of Philadelphia in 
times of Platform Work and Gig-Economy’ IUSLabor 2/2017, pg.3. 
107 United States District Court, Northern District of California, O’Connor et al. v. Uber 
Technologies. 
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times of Platform Work and Gig-Economy’ IUSLabor 2/2017, pg.10.  
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the ILO adopted the ERR in an attempt to provide guidance to member states to ensure 
that consistency in the application of international labour standards. In this regard, the 
ERR states that laws and regulations should comply with and give effect to the central 
objective of decent work110  by addressing the unequal bargaining positions between 
parties to an employment relationship. In meeting this goal, the ILO recommends that 
in their national policy, member states should ensure the protection of workers who 
are affected by the uncertainty as to the existence of an employment relationship with 
due regard to the importance of preserving and respecting ‘true civil and commercial 
relationships’ where this exist. Therefore, in addressing disguised employment, the 
ERR recommends that an enquiry into the existence of an employment relationship 
should be determined by the true facts of the case specifically those relating to the 
manner in which the worker performs his or her work and the manner in which they 
are remunerated, notwithstanding the labels the labels attached to the relationship 
between the parties.111 Furthermore, Article 11 of the ERR states that policies should 
recommend a broad range of means for determining an employment relationship and 
or a presumption that such relationship exists if one or more of the relevant factors are 
present. In terms of our legislation s 200A of the LRA & s 83A of the BCEA seems 
to fulfil this obligation in that it does create a rebuttable presumption of an 
employment relationship once the listed factors are triggered. 
2.6 Section 23 of the Constitution: The right to fair labour practices 
In terms of s 23 of the Constitution ‘everyone has the right to fair labour 
practices.’ Specific reference is made to the word “everyone” and not “employee” as 
stipulated in legislation such as the LRA, the Employment Equity Act112 (EEA) and 
the Basic Conditions of Employees Act113 (BCEA).  
Currie and de Waal argue that Parliament’s intention is that the word 
‘everyone’ as employed by s 23 of the Constitution extends beyond the confines of the 
traditional, common law employment relationship and, on this basis, the courts 
                                                          
110 In terms of the ILO decent work means meeting the expectations of people in their working lives, 
granting  these persons opportunities for productive and fair work and income, implementing better 
social security as well as integration and development , respecting these persons concerns and 
promoting opportunity and equality for all(http://www.ilo.org/global/topics/decent-work/lang--
en/index.htm). 
111 Employment Relationship Recommendation, 2006 (No.198), art 9.  
112 Employment Equity Act 55 of 1998. 
113 Basic Conditions of Employment Act 75 of 1997. 
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through the interpretation and application of this constitutional right could afford 
labour law protections to a wider category of persons.114 
According to Cheadle, not everyone who works is a ‘worker’ for the purposes of 
s 23 of the Constitution.115  Instead he suggests that those workers who should be 
protected by the Constitution should be those who are in a working relationship.116 
The actual nature of the relationship is looked at to determine if there is a relationship 
of dependence. Cheadle suggests looking at three criteria:117 
 Does the person provide a personal service? 
 Does the person provide the service under a contract of employment? If the 
person does, that person is a worker for the purposes of s23. 
 If a person providing a personal service is not subject to a contract of service , 
does that person provide the services as part of his/her business ? If he or she 
does not perform the service as part of his/her business, that person performs 
work “akin to employment” and, accordingly, should fall within the protective 
ambit of s23.  
In SANDU the court interpreted worker in terms of 23 of the Constitution to be 
read in the context of employers and employment and seemingly the provisions would 
apply to those who have entered into a contract of employment.118 
If one applies the aforementioned criteria to the category of Uber workers it is 
evident that a personal service is being provided. Uber drivers work according to a 
contract of work and not a contract of service.119 The third leg of the above-mentioned 
test will therefore need to be applied in assessing whether Uber drivers perform work 
“akin to employment”. 
Section 23 of the Constitution grants every worker the right to form and join a 
trade union, to participate in activities and programmes of trade unions and the right 
to strike. Cheadle states that ‘there is no prohibition on the existence of an unregistered 
trade union- they are entitled to exist , they are simply denied some of the rights 
                                                          
114  Iain Currie & Johan de Waal ‘The Bill of Rights Handbook,’ p 474-475. 
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119 See discussion in chap 1. 
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afforded to registered trade unions - such as representation rights before the CCMA , 
organisational rights and membership of bargaining councils’.120 
Section 23 of the Constitution complements the Constitutional right to dignity. The 
link between ones work and dignity was acknowledged in the Constitutional Court 
case of Affordable Medicines Trust and Others v Minister of Health of RSA and 
Another,121 where the court viewed work as ‘constitutive’ of one’s dignity and it is a 
relationship that ‘shapes and completes’ that individual.122 
O ‘Regan J held that the right to dignity is the ‘foundation of many other rights in 
the Bill of Rights.’123 
In the case of Kylie v CCMA (Kylie) 124 it was stated that even if a person is not 
employed under a contract, interpretations should be consistent with the purposes and 
spirit of our Constitutional values.125 This would entail a adopting a purposive 
approach which is aimed at upholding the values spirit and purport of the Bill of Rights 
and preferring such an interpretation. 
The definition of fairness in light of s 23 of the Constitution can be confounding 
and therefore its definition in terms of the courts application is paramount. In the case 
of NEHAWU v UCT (NEHAWU),126 the court noted that the right to fairness is 
‘incapable of precise definitions.127 Given that the facts of each case will be peculiar 
and taking into account both the employers and workers right to fair labour practices 
the LAC in NEHAWU held that what is fair will depend on the circumstances of each 
case and this will involve a value judgment.128 This right to fair labour practices goes 
together with the rights to freedom of association and equality. The right to fair labour 
practices may very well apply to Uber drivers. If Uber drivers are able to show that 
they are in a working relationship (and if they fit the criteria as mentioned above 
relationship test) and that such relationship is indeed one of dependence then fairness 
would demand that the courts strip away the facade and recognise this class of workers 
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as employees for the purposes of s23 of the Constitution or, at the very least, workers 
who should be afforded a degree of labour protection. 
Even though these rights are given constitutional protection, it was stressed in 
SANDU v Minister of Defence129  that if legislation is enacted to give effect to a 
Constitutional right, persons may not rely directly on the Constitution without having 
first exhausted their rights in terms of legislation and only where the existing 
legislation falls short of the ‘constitutional standard’.130As stated by Du Toit, the 
constitution provides a ‘floor of rights’ and not a ‘ceiling of rights.’131 Certain rights 
are however only afforded to employees. The next sections will elaborate on how 
workers such as Uber drivers may very well be entitled to these labour law protections. 
2.7 The Labour Relations Act, 66 of 1995 
The purpose of the LRA is to give effect to s23 of the Constitution.132 The LRA 
should be the starting point of reference for persons alleging an unfair labour practice. 
Notably, only persons who meet the legal definition of ‘employee’ are entitled to rights 
under the LRA. In this regard, s 213 of the LRA provides the following:  
‘employee means: 
a) any person, excluding an independent contractor , who works for another 
person or for the State and who receives , or is entitled to receive , any 
remuneration; and  
b) any other person who in any manner assists in carrying on or conducting 
the business of an employer, 
and ‘employed’ and ‘employment’ have meanings corresponding to that 
of ‘employee.’’ 
Independent contractors (who enter into commercial contracts and who work 
independently with the aim of a completed result and upon such result the working 
relationship is terminated) are expressly excluded from the definition of ‘employee’ 
and therefore from the scope and ambit of the LRA.   
                                                          
129 2007 (5) SA 400 (CC); (2007) 28 ILJ 1909 (CC). 
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131 Du Toit et al The Labour Relations Law: A Comprehensive Guide 6-ed, (2015), LexisNexis, South 
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  As discussed above the differentiation between an employee and an 
independent contractor is no easy determination. An independent contractor is 
specifically excluded from the definition of an employee as provided for in the LRA 
and as such is left outside the ambit and protections afforded by the LRA.  However, 
at times ‘independent contractors’ should be protected from sham contracts and should 
be afforded the rights and protections in terms of the LRA. The legislature 
acknowledged the predicament that independent contractors are faced with. In this 
regard s200A of the LRA was introduced to create a ‘rebuttable presumption’ as to 
who is an employee.133 However the mere fact that one of the listed factors is triggered 
does not establish that the person alleging to be an employee is indeed an employee. 
The onus will then rest on the employer to prove otherwise.134 In terms of this 
presumption, “a person is presumed to be an employee, regardless of the form of the 
contract, if any one or more of the following seven factors are present:  
(a) The manner in which the person works is subject to the control or direction of 
another person. 
(b) The person’s hours are subject to the control/direction of another person. 
(c) In the case of a person working for an organisation, the person forms part of 
that organisation. 
(d) If a person has worked for that person for an average of at least 40 hours per 
month over the last three months. 
(e) The person is economically dependent on the person whom his/she works for. 
(f) The person is provided with the tools or trade of equipment required for 
conducting the specific work. 
(g) The person only works for or renders services to one person.”135 
 
Section 200A of the LRA complies with the ERR’s recommendation of applying 
a presumption of employment if one or more of the listed factors are established.136 
Furthermore, it is specifically provided in the Code of Good Practice (COGP) that the 
                                                          
133 If a person who works or render services to a person/entity/organisation is able to establish any one 
of the listed factors in terms of s200A of the LRA, then there is a rebuttable presumption that such 
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134 Code of Good Practice: ‘Who is an Employee,’ Part 2. 
135 Labour Relations Act, 1995, s 200A. 
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presumption as stipulated in s200A of the LRA will apply regardless of the label given 
to the specific contract and that the actual relationship of employment between the 
parties must be looked at.137 South African courts, the CCMA and legislature have a 
continuous duty in ensuring that the above mentioned recommendations are upheld 
and are bound to apply the above principles. 
The following section examines the scope and ambit of specific labour laws as 
they are only available to employees but may potentially apply to Uber drivers. 
2.8 The Employment Equity Act 
The EEA’s description of an employee is the same of that as the LRA.138  The 
purpose of this Act is to give effect to s 9 of the Constitution-the right to equality.139 
Section 9 of the EEA states that applicants are also included in the definition of 
employee for the purposes of this Act. One of the core functions of the EEA is to 
eliminate workplace discrimination and to promote equality.  It is clear that legislature 
intended a wide interpretation and application of the provisions of this Act by 
including applicants in the definition of employee. Uber drivers will only be able to 
be afforded the protections of this Act if they are able to show that they fall within the 
legal definition of ‘employee’. 
2.9 The Basic Conditions of Employment Act 
The definition of employee in the BCEA is synonymous with the LRA and the 
EEA.140   The purpose of the BCEA is to give effect to the right to fair labour practices 
through the advancement of economic development and social justice and by the 
establishment and enforcement of basic conditions of employment as well as giving 
effect to the ILO obligations.141 In terms of s4 of the BCEA a basic condition of 
employment is part of any contract of employment unless other law provides a more 
favourable term or if the contract of employment is more favourable to the employee. 
An agreement stating that a worker is an independent contractor and not an employee, 
when such worker is indeed an employee, such worker should also then fall within the 
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141 Ibid, s2. 
21 
 
scope of the BCEA.142 Section 83A of the BCEA resembles the rebuttable resumption 
as stipulated in s 200A of the LRA, and as such if any of the listed factors are triggered 
the rights guaranteed in terms of the BCEA will be applicable. Uber drivers are once 
again faced with the barrier of their non-employee status when it comes to the 
provisions of the BCEA. 
2.10 Unemployment Insurance Act (UIA) 
The UIA143 applies to all ‘employees’144  but excludes any independent 
contractor”.145 The benefits accrued under UIA are essential to workers who are 
unemployed or who are unable to work due to illnesses, require maternity, adoption 
and dependent benefits.  
From the provisions of this Act only employees are able to benefit. Workers 
who work according to contracts of work are left without any assistance or income 
during the time that they are unable to work and no provision is made for this class of 
workers unless they are categorised as employees. This most certainly poses a risk to 
Uber drivers being left with no income at all due to circumstances beyond their control.  
2.11 Occupational Health and Safety Act (OHSA) 
This OHSA146 places a duty on employers to provide a safe working 
environment for employees. Independent contractors are at times the most vulnerable 
of persons with regards to their safety at work and certain social security rights should 
most certainly be made available to them. The OHSA defines the term ‘employee’ to 
include “any person who is employed by or works for an employer and who receives 
or is entitled to receive any remuneration or who works under the direction or 
supervision of any employer or any other person”.147  This provision is however 
subject to s 1 (2) of the Act which states that the Minister may by notice declare that 
a person belonging to a category of persons specified in the notice shall for the 
purposes of this Act or any other provision be deemed to be an employee, and by 
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person exercising control and supervision of the said person shall for the said purposes 
be deemed to be the employer of such person. The meaning of employee in this Act is 
very different from the other labour laws in that it does not specifically exclude 
independent contractors, it provides a very broad scope for both the definition of 
employee and employer as it may be deemed that a person exercising control and 
supervision over another can be defined as an employer of such person. It will be 
argued in the further chapters that certain social security rights should be afforded to 
Uber drivers regardless of their employment status.  
2.12 Defining the term ‘employee’ for the purposes of the LRA 
Section 213 of the LRA is expressive that only employees are entitled to labour 
law rights in terms of the LRA. However as discussed above, s200A of the LRA 
creates a rebuttable presumption if any of the listed factors are triggered. It is however 
the duty of our courts to interpret these provisions in a manner that best reflects our 
constitutional values. Below I will discuss the judiciary’s interpretation and 
application of the statutory definition of “employee.” It will also be shown how the 
courts have interpreted the constitutional right to fair labour practices by going beyond 
that of the common law provisions and by pushing the boundaries of legislation by 
granting protection to illegal workers, and even irregular migrants.  
The complexity of determining the “true nature of a work relationship,” is not 
a new struggle faced by South Africa.148 In Colonial Mutual Life Assurance Society 
Ltd v MacDonald149(Colonial)the court had to deal with vicarious liability and the 
control test (which assesses the degree of control an employer has over the worker) 
was established. The court drew a distinction between a contract of service and a 
contract of work. The control test set the foundation on which employment 
relationships were determined for 50 years following the Colonial judgment.150 In 
1979 in the case of Smit v Workman Compensation Commissioner151(Smit) the control 
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test was brought to an end and the then Appellate Division applied a “dominant 
impression” test. In this regard, the following was stated : 
"The greater the degree of supervision and control to be exercised by the 
employer over the employee the stronger the probability will be that it is 
a contract of service. On the other hand, the greater the degree of 
independence from such supervision and control the stronger the 
probability will be that it is a contract of work."152 
Following the Smit decision our courts to date have been applying the 
dominant impression test, which is a combination of the control test, organizational 
test, reality test as well as the incorporation of the factors listed in s200A of the LRA. 
Denel (Pty) Ltd v Gerber153 
In this case, Gerber, the respondent received remuneration through a separate 
company of which she was a director and a member. Gerber did this with the intention 
to evade tax payments. The appellant terminated Gerber’s position and Gerber claimed 
unfair dismissal. The appellant argued that Gerber was not an independent contractor 
and not an employee as she was remunerated through her own company.154 The LAC 
stated that that the specific ‘label’ given to a relationship might not in essence reflect 
the true nature of the realities of the relationship and that when determining whether 
one is an employee or not the “true and real” position must not be decided solely on 
what is stipulated in the agreement.155 The court held that the reality of the relationship 
must be looked at on the basis of substance and not form.156  The court concluded that 
Gerber was an employee of the appellant. Hence, the court looked beyond the fact that 
Denel was remunerated via a company for tax benefits and concluded that this did not 
mean that she should be excluded from the protections of the labour laws by being 
identified as an independent contractor when the true nature of her working 
relationship was that of an employee. 
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 Discovery Health Ltd v Commission for Conciliation, Mediation & Arbitration & 
others157 
In this case, the respondent was a foreign national without a work permit, the 
LC had to determine whether such a person could be recognised as an employee 
entitled to the LRA protections.158 The applicant alleged that due to the foreign 
national not having a valid working permit his contract of employment was “tainted” 
with illegality and as such he was not an employee for the purposes of the LRA.159 
The court looked towards the Constitutional protections in terms of s23 and stipulated 
that this provision is not dependent on a contract of employment.160 The court adopted 
a purposive interpretation of s213 of the LRA and held that the interpretation must be 
read together with s200A of the LRA and s83A of the BCEA especially when one is 
dealing with “disguised employment.”161 
Universal Church of The Kingdom of God v Myeni & Others162 
Mr Myeni, the respondent in this case, was a priest. The appellant argued that 
Myeni was not an employee of the church. Myeni signed a document stating that he 
was rendering a voluntary service. The LAC held that since Mr Myeni alleged that he 
was an employee the onus fell on him to prove that he was indeed an employee.163 The 
court acknowledged that regard must be given to the actual employment relationship 
and not the “label” attached to that relationship.164 Section 200A of the LRA stipulates 
that a person, ‘regardless of the form of the contract,’ is presumed to be an employee 
if any of the seven factors listed thereunder are triggered. The court in casu interpreted 
the words ‘regardless of the form of the contract’ to mean that there must have been 
an ‘employment contract or any contractual contract before the rebuttable presumption 
could be applied.165 The court was of the opinion that there was no contract and 
therefore the rebuttable presumption could not come into play. 166 
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‘Kylie’ v CCMA167  
This case involved a sex worker -Kylie. Kylie was informed that her 
employment was terminated.168 The determinable issue was whether persons who are 
involved in illegal work can be considered as employees. The LAC examined the right 
to fair labour practices in terms of the Constitution169 and the right to be treated with 
dignity and held that sex workers were not stripped of their right to dignity and that 
s23 protects the dignity of those in an employment relationship.170 The court once 
again looked beyond the common law illegality of the work and afforded Kylie the 
right to claim unfair dismissal. As noted by Bosch persons are afraid to bring claims 
to the courts regarding illegal contracts in the fear of deportation, criminal 
prosecution,171 this does not mean that they do not have constitutional rights at work. 
Butie v MEC Gauteng Department of Health 172 (BUTIE). 
This case involved five health workers employed as volunteer care-givers by 
the Department.173 The respondent alleged that these workers were independent 
contractors and not employees.174 In SITA (Pty) Ltd v CCMA175  the court held that 
there are 3 primary criteria in determining whether a person is an employee: 
1. an employer’s right to supervision and control; 
2. whether the employee forms an integral part of the organization with the employer; 
3. the extent to which the employee is economically dependent upon the employer. 
In Butie it was held that the presence of any one of these factors will generally 
be sufficient to establish that the person is an employee.  
It was mentioned that an employer may exercise a measure of control over 
independent contractors.176 
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The LC in Butie looked beyond the description of the contractual status 
contained in contracts and examined the reality of the working relationship. This 
approach led the court to concluding that even though the individuals agreed to work 
as volunteers, the substance of the relationship indicated that they were indeed 
employees of the Department of Health. The court held that who have accepted that 
an objective evaluation is required when determining the existence of an employment 
relationship. 
SABC v CCMA177 
The applicant SABC was a public broadcaster.178 The respondents entered into 
a contract with SABC in terms of which they would be appointed as independent 
contractors, they subsequently claimed that they were conducting work akin to 
employees and therefore they should be considered as employees. The court 
incorporated the tests as mentioned above (reality test, dominant impression test, 
control test), and gave regard to s200A of the LRA. However the LC importantly noted 
that the contract is often ignored and that is not the correct approach.179   The court 
applying the above criteria came to the conclusion that the respondents were in fact 
independent contractors. 
From the above cases it is evident that the courts have dealt with a myriad of 
cases where the employment relationship was not easily determinable. Benjamin noted 
that factors such as globalization, deregulation and technological change have 
increased the variety of forms of work and employers have also disguised employment 
to avoid labour law regulations.180 The gig economy does indeed bring a change to the 
conventional form of work. The Uber platform is a relatively new concept in South 
Africa however and some Uber drivers are claiming to be employees and not 
independent contractors. These legal disputes have already made their way into our 
judicial system. In this regard, the following discussion will examine the recent 
CCMA in limine ruling and the 2018 LAC judgment. However before proceeding on 
to this case analysis, below I will discuss another important form of work which or 
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courts and judiciary system have battled with that being a Temporary Employment 
Service.  
2.13 Temporary Employment Services (TES) 
A TES is a triangular relationship which involves the supply of labour by brokers 
to clients who pay a fee to the broker and the broker in turn pays the worker. 181 Section 
198 of the LRA provides for the definition and application of a TES. For a person to 
fall within the definition of a TES there must be the procurement of workers to the 
client who:  
perform work for the client and  
who are remunerated by the TES182 
If an employee is performing work for the client for a period not exceeding three 
months then that employee is the employee of the TES.183 However if the employee is 
performing work for the client exceeding three months then that employee is the 
employee of the client.184 However the provisions of s 198A does not apply to persons 
earning above the threshold as prescribed by the Minister in terms of the BCEA.185 
Protection is granted to individuals deemed to be employees of the client (that is 
employees working for the client for a period not exceeding three months) by 
providing that they must be treated in a manner not less favourable than an employee 
of the client performing the same or similar work.186 The client is in fact the entity that 
controls the actual workplace187 and it is therefore understandable that legislator had 
enacted the provision stipulating that the employees working for the client should be 
treated on the whole not less favourable than an employee of the client. 
The drafters Code of Good Practice on  ‘who is an employee’ recognised that even 
in a triangular relationship the issue of the true nature of the working relationship and 
whether a worker is an employee or an independent contractor may still arise.188 The 
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code therefore provides that the determination of whether a person supplied to a client 
via a TES is an employee of that client or an independent contractor must be 
determined by reference to the ‘actual working relationship,’ between the worker and 
the client . Furthermore the client and the TES are jointly and severally liable for any 
contravention regarding any terms and conditions of employment,189 which is 
prescribed in terms of s 198 (4) of the LRA. 
TES is a form of non-standard employment and a form of externalization.190 
Avoiding the legal framework can be seen as a motivating factor for externalization 
and labour broking.191 The rise of technology is one such example that has led to the 
decline of conventional employment.192 The 2014 amendments to the LRA do not deal 
expressly with all forms of externalisation but only covers labour broking.193 
NUMSA v Assign Services and Others194 
This is the most recent judgment relating to a TES, this case brought about 
clarity regarding the dual and sole employment relationship of the parties to a TES. 
Assign Services was a TES for the purposes of the LRA.195  Assign provided labour 
to the client being Krost.196 Twenty two of the workers supplied by the TES to the 
client remained in the service of the client for period exceeding three months.197 The 
legal issue before the Labour Appeal Court was the correct identification of the 
worker’s employer once the deeming provision of three months as envisaged in terms 
of s 198A(3) (b) of the LRA was triggered. Assign claimed that there should be a “dual 
employment” relationship and that both the TES and the client should remain the 
employer of the relevant workers.198 This is where the TES and the client are both the 
employers of the workers, meaning that the workers will have two employers for the 
purposes of the LRA. NUMSA on the other hand argued that since the new 
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amendments the client is meant to be the employer once the deeming provision kicks 
in and the worker should then have only one employee (the sole employment 
position)199. The matter went to the LC and the court a quo held that there should be a 
dual employment relationship. On appeal the LAC took into account s39 of the 
Constitution, and the purposes of the LRA200 and having regard to these provisions 
noted that a purposive approach is paramount. The court interpreted the amendments 
to s198 and 198A to be the sole employment position201 and that the very purpose of 
the amendments was to protect vulnerable employees and that s198A (4) of the LRA  
is meant to protect employees from the TES and clients who wished to avoid their 
obligations in terms of s198A 3 (b) of the LRA. 202 The court stated that the mere 
provisions of s198A is that the ‘employees are not treated differently from the 
employees employed directly by the client.’203 The court emphasised that the purpose 
of this it to ensure that a TES remains true in its nature of being a TES. The court 
further held that the provisions in terms of the LRA of “joint and several liability” 
provide an employee with protection of receiving remuneration from a TES who 
continues to pay the employee, this does not mean that the TES is also now the 
employer of the employee.204 The court noted that the employment relationship 
between the client and the employee is created by operation of law ‘independent of 
the terms of contract between placed worker and the TES.’205 This in my opinion is 
the most propitious interpretation of the LRA especially having regard to our 
constitutional duty of maintaining fair labour practices and the protection of 
vulnerable workers. 
I will discuss the recent CCMA ruling and the LAC judgment regarding Uber 
drivers further on in this chapter and under that section I will discuss the application 
of a TES with regard to Uber drivers. 
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2.14 Common Law  
Our common law is derived from Roman- Dutch law and the English system 
of law. The Master and Servant Act was introduced in 1856 in South Africa.206 The 
law under this Act made a breach of contract criminally punishable. Nonetheless 
certain protections were still afforded to person under contractual control such as paid 
sick leave and notice periods.207 The laws under the Master and Servant Act were 
predominantly one sided in favour of the “Master.”208 The law of “Master and 
Servant” was so deeply entrenched in our law that as a result employment contracts at 
the time set a firm foundation for the regulation of an employment relationship.209 An 
employment contract stipulates the rights and duties of both employer and employee, 
like any other contract an obvious assumption would be that both parties are bound to 
the stipulations of their respective contracts. However after the constitutional 
dispensation common law had to be interpreted with regards to ‘fair labour 
practices.210 
From the above it can be seen that certain labour protections can only be 
effected through the applications of our labour law framework as it is only available 
to employees. However this does not mean that that categorization of Uber drivers as 
independent contractors closes the doors of protection available to them. This 
proposition was tested in two legal cases which are discussed below. 
2.15 CCMA 2017 AWARD RECOGNISING UBER DRIVERS AS 
EMPLOYEES 
The CCMA had to address the issue of whether Uber drives are employees of 
Uber Technologies South Africa (Pty) Ltd for the purposes of s213 of the LRA.211 The 
matter arose as a result of certain Uber drivers being “deactivated,” and lodging claims 
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of unfair dismissals to which Uber SA responded that the drivers are not employees 
of Uber SA and as such the CCMA cannot entertain the matter. 212 
Uber specifically states that its drivers are appointed as independent 
contractors.213 It has been noted that Uber drivers have the liberty of choosing when 
they wish to drive by logging onto the app as they desire, they do not have to meet a 
minimum amount of driving per week or per month, they may however become 
“archived,” if they are inactive however they can become reactivated.214 
When a ride is “requested, “the closest driver is notified and has the option to 
accept or reject the ride, riders and drivers both have the options of cancelling their 
“trips,” there is however an average amount of cancelling which may result in 
deactivation.215 
The fee is deducted through the app, however Uber then pays the partner, 
further with regards to the partner , he/she may retain a fee for the use of his/her vehicle 
and pay the balance to the driver, invoices are given to drivers by Uber.216 
Performance standards are determined in the form of “ratings,”-in Cape Town 
the rating of 4 must be maintained or else drivers run the risk of being deactivated.217 
In terms of Ubers policy if there is a dispute between Uber and is drivers it 
must be resolved by International Chamber of Commerce for Mediation and 
Arbitration.218 
Uber raised 6 points in its arguments that the drivers are not 
employees.219  
1. There is no obligation to use the app or drive any Uber registered 
vehicle. 
2. There is no instruction for a driver to drive his vehicle, the driver has 
a choice which rides to accept and where to drive. 
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3. Partner drivers have the discretion to employ other drivers to drive. 
(This is still subject to Uber’s approval). 
4. Drivers are free to work elsewhere. 
5. The partner is required to supply the vehicle and is liable for all the 
expenses associated with it. 
6. The partner bears the loss and profit in his capacity as an independent 
contractor, the driver is also free to move from one partner to the next. 
It was argued that the contract should be the point of departure in determining the 
status of the drivers.220 
An important issue raised by the respondents is that unlike other technological 
platforms the riders are not the ones contracting the drivers as independent contractors 
it is Uber itself that is doing this.221 
  Uber has control over the prices charged and the number of drivers in a specific 
location or city.222 If the drivers were independent contractors they would be able to 
determine this and not Uber.223 
Uber sets the prices which the driver has no control over, the rider has no 
knowledge of the drivers, the driver are only aware of the destination upon pick up, 
besides the name and current location of the rider the Uber driver has no access to a 
personal formation of the rider and therefore cannot be seen to be economically 
dependent upon the rider but more on Uber.224 
CCMA has noted that the drivers are essential to Uber. The drivers ultimately 
transport the drivers to their destination.225 
CCMA FINDING 
The CCMA found that s213 (b) of the LRA is wide enough to include Uber 
drivers. The Commissioner made reference to control test, organizational test, 
economic dependence test and dominant impression tests. 226 In the opinion of the 
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Commissioner, the tests developed have become unhelpful in that some point towards 
independent contractors and others to employees.227 
With regards to the drivers being subject to the partners by driving their 
vehicles, reference is made to item 37 of the Code of Good Practice which states that:  
“A relevant factor would be the extent to which the employer exercises 
control over a decision to terminate the services of persons engaged by the 
sub-contractor.” 
The CCMA thus held that the drivers are employees of Uber SA. 
2.16 The Labour Court  
Uber SA subsequently approached the LC. The court notes that Uber BV is a 
company in the Netherlands and Uber BV owns and operated an application called 
Uber.228 Uber SA brought an application to review and set aside the ruling of the 
commissioner, discussed above.229  Uber BV was not a party to the CCMA 
proceedings.230 Uber SA’s argument was that there was no contractual relationship 
between Uber SA and the drivers and that the contractual relationship was between 
the Uber BV and the drivers and that in any even the drivers were independent 
contractors and not employees.231 Uber BV is the party that licenses the Uber 
application. 232 The court stated that since Uber BV was not a party to the application 
it was not necessary to determine whether Uber BV is a technological or transportation 
company.233 The court  considered the contractual relationship between Uber BV and 
Uber SA , the contract so applicable states that Uber BV is the entity that provides the 
services on an intermediary to the partners/drivers which then in turn provides the on-
demand service, further in terms of the agreement Uber SA is to provide support 
services to Uber BV.234 Uber SA does not enter or negotiate any agreements on behalf 
of Uber BV and as such is not entitled to conclude contracts with the drivers.235 Uber 
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BV is ultimately the party that decides to deactivate any drivers and not Uber SA.236 
The drivers claimed that since Uber SA was the local entity through which Uber BV 
was operating, Uber SA should be their employer.237 The drivers claimed that Uber 
BV is the founding company and Uber SA their local entity and their training is done 
locally in Cape Town and if there are any issues they direct these issues to Uber SA 
and further they are paid in local currency and upon deactivation they negotiate with 
Uber management in Cape Town to be reactivated.238 Uber SA stated that any payment 
is done from Uber BV to the partner and the payment between the partner and driver 
is a matter between the partner and the driver.239 The LC held that the commissioner 
conflated Uber SA and Uber BV.240 The LC held that the commissioner ought to have 
considered that no contractual relationship existed between the drivers and Uber SA 
and this was indeed fatal to the case of the drivers.241 The LC left the question open as 
to whether or not the drivers are employees of Uber BV as it was not called upon to 
determine this.242  
Given the discussion on the above tests used by our courts and adopting a 
purposive approach it will be argued that had Uber BV been cited as a party as opposed 
to Uber SA, an employment relationship would prevail.  
The CCMA rejected the argument that the partners are the employer of the 
driver, I beg to differ on this aspect as I have above discussed the application of TES. 
In my view if the driver is remunerated by the partner for a period not exceeding three 
months the Uber driver should be considered as the employee of the partner, if 
however the partner is working for a Uber for a period exceeding three months then 
Uber should be considered as the employer. However joint and several liability as 
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As stated the partner only supplies the car to the driver and does not conduct 
the job himself/herself and is further responsible for the payment of the driver. In the 
same way a TES provides the services to the client, in this case the TES being the 
partner supplying the drivers to Uber.  
The CCMA also recognised their potential collective bargaining rights and 
stated that they are currently into ‘worker/driver groups such as The Guild and The 
Movement’. 
By simply agreeing to the terms and conditions of Uber, the driver is already placed 
in a position of unequal bargaining power. 
 
2.17 Conclusion 
It is evident from the above discussion that South Africa’s legal framework is 
comprehensive in that it adheres to the principles as enshrined in the Constitution and 
regard is given to the ILO instruments.  Our courts have a duty in terms of the 
Constitution in applying the above provisions in a manner that best protects vulnerable 
workers and affords them the rights that they are entitled to. It is submitted that while 
South African law can deal with issues faced by Uber drivers and other similar classes 
of workers, there is a need for current jurisprudence to develop in order to respond to 
the new forms of work that are being created through technological advancements in 
current day South Africa. In the next chapter I will discuss international law as well 
as how SA can incorporate certain recommendations from the UK perspective. 
 





CHAPTER 3: UK employment law, policy recommendations and relevant case 
law 
3.1 Introduction 
In chapter two, the relevant legal framework was discussed and it is evident 
therefrom that South African law distinguishes between employees and independent 
contractors in its regulation of these two categories. However, given the changing 
world of work, many workers may find themselves on the border line between these 
two categories. This challenge is not peculiar to South Africa but occurs in other 
jurisdictions as well, including the United Kingdom (UK). 
The UK has recently been faced with legal battles regarding the status of Uber 
drivers and has made significant research regarding workers in the gig-economy. The 
following chapter provides a brief comparative study of the prevailing legal position 
adopted by the UK towards Uber drivers. The third category of workers in the UK, 
being the ‘worker’ category, will be examined. The purpose of this chapter is therefore 
to draw on the pertinent aspects from the position adopted by the UK, specifically, 
recent policy, legislative and jurisprudential developments. This chapter is structured 
as follows. Firstly, the scope of legal protection granted to various categories of 
workers is discussed. Thereafter, the judicial tests applied by the UK courts in 
determining the employment status of parties will be examined. Finally, recent 
developments in the UK pertaining to Uber drivers will be discussed such as policy 
recommendations and thereafter recent case law examined.            
3.2 Employment status in the United Kingdom 
The employment contract in the UK has its roots in the Master Servant Act.243 
Under this Act, labourers were subject to criminal punishment for any wrongdoing244 
and it was an offence for labourers to end their contracts before its expiration time.245 
Imprisonment for periods up to three months was imposed for absconding from work 
and for refusing to enter into work.246 Servants who terminated their contracts without 
notice were not paid even if the work had been completed.247 During the 1960s and 
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1970s, employment protection was extended to employees248 in the form of certain 
protections such as against loss of income and employment, and minimum notice 
periods for termination of employment contracts.249 Legal reform during this period 
was brought upon by factors such as the impact of collective bargaining which led to 
collective agreements being incorporated into individual employment contracts and 
this also resulted in a decrease of individual ligation over contractual rights.250 The 
existence of an employment contract, however, remained a qualifying prerequisite in 
terms of the newly-introduced employment legislation.251 The Fairness at Work White 
Paper aimed at achieving an effective fair labour market,252 acknowledges that the 
world of work is changing and that flexible working arrangements are on the rise.253 
It has, furthermore, been acknowledged that flexible working conditions may come 
with potential abuse for the worker and it was therefore suggested that the national 
minimum wage be applied to workers in flexible working conditions and not only to 
those who work under a contract of employment.254 It was also suggested that 
legislation should be broadened by regulation of existing rights to those persons who 
work for another.255 Since most of the rights in the Employment Rights Act256 (ERA) 
were for the protection of employees, these rights were extended to those persons who 
fell within the newly introduced ‘worker’ category.257 In terms of the ERA’s scope of 
application, the Act does not apply to independent contractors.258 An ‘employee’ is 
entitled to the benefits in terms of the ERA, and so are ‘workers’ albeit to a limited 
extent. 
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In this regard, the ERA defines an ‘employee’ as an individual who has entered 
into or works under a contract of employment.259 The definition of contract as 
provided for in the ERA is a ‘contract of service or apprenticeship, express or implied, 
oral or in writing.260 In terms of the ERA, all employees are classified as workers and 
have certain employment rights and legal duties. In this regard, employees have access 
to all the rights which workers have and, in addition, they are afforded statutory sick 
leave;261 statutory maternity;262paternity;263 adoption264 and shared parental leave;265 
minimum notice periods for termination of employment;266 protections against unfair 
dismissals;267 the right to request for flexible working;268 time off for dependants269 
and statutory redundancy pay.270 In an employment relationship, there must exist 
mutuality of obligation between the employer and employee and,271 furthermore the 
employee must provide the services personally.272  
The ‘worker’ category in the UK was introduced in response to development 
in EU legislation and as a result of the acknowledgment of the shift away from 
conventional employment.273 A ‘worker’ is defined as an individual who has entered 
into or works under a contract of employment or any other contract (express, implied, 
oral or in writing).274 This ‘worker’ undertakes to do or perform personally any work 
or services for another party.275 The other contracting party’s status is not by virtue of 
the contract that of a client or a customer of any profession or business undertaking 
carried on by that party to the contract.276 For example X enters into a contract of 
employment with Y to personally provide work and or services to Y, X undertakes to 
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do the work personally for Y, and Y is not part of a business undertaking to another 
party and is not a client of another party.  
Those persons who qualify as ‘workers’ are entitled to- limited employment 
rights. In this regard, they are only afforded the following rights: a right to the national 
minimum wage;277 protection from unlawful deductions from wages;278 protection 
from excessive working hours;279 health and safety at work;280 certain collective 
rights;281 and equal pay.282 Due to the introduction of the worker category in the UK 
and the granting of rights to this category it is seen that the British law is more 
progressive in this regard.283 However, classifying persons as ‘workers’ can be open 
to abuse and a way for employers to bypass the full complements of duties imposed 
on them towards ‘employees’ proper. In this regard, The Commission of European 
Committees argued that it is ‘artificial’ to suggest a third category as it is a means of 
reducing protection enjoyed by employees and that the real issue is the existence of 
sham employment contracts.284 It has been suggested that when adding a third category 
the goal should be to provide partial protection to those who are not within the group 
of employees and not as a means of misclassification by way of when sham 
contracts.285 
Similar to the South African position, in the UK, an ‘independent contractor’ 
is understood as someone who is not subject to the control and direction of another.286 
They usually work under a contract of service287 and are genuinely self-employed.288 
Self-employed persons are not entitled to the same protections afforded to employees. 
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Notwithstanding these persons do have rights limited to health and safety protection, 
as well as equality protections.289  
The distinction between the three categories in the UK have led to uncertainty 
of status in employment relationships and therefore, similar to South Africa, the courts 
in the UK have been called to determine the true nature of employment status and have 
developed tests to this effect. Below I will discuss the judicial tests used by the UK 
courts to determine the extent of protections granted to specific persons. 
3.3 The judicial tests used to determine employment status in the United 
Kingdom 
The courts in the UK describe ‘sham contracts’ as contracts where the terms 
differ from the actual rights and obligations intended by the parties so concerned.290 
There has been cases in the UK where contracts state that the person performing the 
work need not perform the work themselves and, in that way, employment is 
disguised.291 The definition of an ‘employee’, ‘worker’ or ‘independent contractor’ as 
provided for in the legislation may at times not be sufficient in determining which 
category a person should fall within. Thus, for example, in the case of Express & Echo 
Ltd v Tinton,292 the courts looked beyond the ‘label’ attached to the contract,293 as this 
might in essence not reflect the true nature of the working relationship.  
In the UK, therefore, a court or an employment tribunal is able to make the final 
decision concerning a person’s employment status. The various tests used by the 
courts are the following: 
a) The control test where the degree of control exercised by the employer is 
assessed.294 The control test usually involves factors such as obeying orders, 
control of working hours and supervision.295 In the case of Ready Mixed 
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Concrete (South East) Ltd v Minister for Pensions and National Insurance,296 
it was stated that all aspects of control must be considered when determining 
whether the relationship is to such a degree of one of ‘master and servant.’  
b) The integration test/ organization test where the court assesses whether the 
individual is subject to the rules and procedures of the organisation as opposed 
to his/her own will.297 
c) The multiple factor test/ mixed test. This test looks at all the factors of a 
particular case. The case of Ready Mixed Concrete298 dealt with concerned a 
lorry driver who delivered cement for Ready Mixed Concrete. The driver was 
to buy the lorry in terms of a hire purchase agreement, however, on condition 
that the lorry be painted according to the colours of the company. Furthermore, 
the driver had to work certain hours a week and was required to wear a certain 
uniform. According to the contract, he was described as an ‘independent 
contractor’. Despite the measure of control in that the driver had to obey orders, 
the court held that he was self-employed as he personally carried the risk of 
profit and loss. Therefore applying this test must be balanced out by the 
courts.299  
d) The mutuality obligation test: with this test, the court looks at whether there 
are contractual obligations to provide and perform work.300 The factors 
considered are the following: the duration of employment, the regulation of 
employment, and the right of refusal to do the work.301 The employer provides 
instructions and the employee is in a position of subordination.302 The 
employee is then entitled to certain protections such as those prescribed in the 
ERA.303 The case of O’Kelly v Trusthouse Forte plc304- involved wine waiters 
who were employed as ‘regular casuals’ who were hired periodically to do 
their work. The employer had a ‘preferential list’ of names of waiters who 
would be allocated work. If the waiters refused to do work for the employer 
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they were taken of the preferential list. When this occurred, the waiters claimed 
that they had been dismissed for reasons relating to their trade union 
membership. They claimed they were employees of the company, however, 
the Employment Tribunal disagreed and found that there was no obligation on 
the company to provide any work and no obligation on the applicants to 
provide their service. 305 
The courts apply the above mentioned common law tests as opposed to merely 
looking at the contract in order to determine the employment status.306 
 From the aforementioned tests, it is evident that there are marked similarities 
between the tests used by the UK courts as compared to the common law tests used 
by South African courts. Our courts have taken cognisance that control can no longer 
be the decisive factor in determining which category a person falls within.307 The 
dominant impression test employed in South Africa is a combination of the control 
test, the organisational test and the reality tests. Our courts look at the overall working 
relationship between the parties when deciding their employment status.308 In both the 
UK and South Africa, the contract between the parties is not determinative when issues 
around employment status arise.309 Notably, it is only recently that UK courts have 
moved away from the sole focus on the contractual agreements between the parties 
and now focus on the true nature of the working relationship.310 
For example, in Autoclenz Ltd v Belcher and others,311 Autoclenz provided car 
cleaning services312 and entered into a contract with British Car Auctions. The 
claimants were valeters who provided services at British Car Auctions.313 The 
claimants claimed that they were workers in terms of the National Minimum Wage 
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Act314 (NMWA) and in terms of the Working Time Regulations Act315 (WTRA) and 
were thus entitled to the national minimum wage and statutory paid leave.316 The court 
had to consider the term ‘worker’ and reverted to the statutory definition in terms of 
the NMWA317 and the WTRA318(which bears reference to the ERA definition as 
mentioned above). In terms of the contract the claimants were described as 
‘subcontractors’ and as ‘self-employed persons’.319 The valeters were required to wear 
protective overalls that identified them as contractors of Autocleanz.320 The claimants 
were paid on a piecemeal basis and they were responsible for payments of tax and 
national insurance.321 It was stated that the only time that it can be argued that a 
contract contains a term ‘inconsistent’ with an express term is when that contract does 
not reflect the true agreement of the relationship,322 and that a reality test should be 
adopted.323 The court found that the claimants were employees and looked beyond the 
contract and held that the contract reflected a false picture as to the true nature of the 
working relationship.324 
In the recent months, there has been policy recommendations in the UK regarding 
the principles of fair labour practices in respect of gig-economy workers. In this 
regard, the subsequent section provides an overview of the pertinent policy 
recommendations with a specific focus on Uber drivers. 
3.4 Recent developments in the UK in respect of the gig-economy, with a specific 
focus on the Uber arrangement 
Since the mid 1970’s, the European Union had a huge impact on the UK due 
to the UK being a member state of the EU.325 The objectives of the EU, are to promote 
the well-being of people aiming at full employment and social progress and 
combatting exclusion and discrimination.326 The EU has incorporated treaties and 
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directives regarding employment protections, health and safety as well as equality.327 
Being a member of the EU means that individuals in the UK are able to approach the 
European Court of Justice (ECJ) if they are not satisfied with the outcomes of UK 
courts and tribunals relating to rights of EU employment.328 Certain EU judgements 
prompted significant changes in laws such as the Defrenne case329 which dealt with 
equal pay between men and women.330 
The Commission of the European Communities Green Paper331 was meant to 
bring forward a public debate on how labour law can be transformed to keep pace with 
modernization. It was stated in this paper that labour markets need to be more aware 
and adapt to innovation and change in the labour field.332 It was also stated that the 
traditional binary distinction between an employee and independent contractor is no 
longer viable.333 Disputes regarding employment relationships may arise when there 
is a ‘sham’ contract and also where there are difficulties in trying to fit these working 
arrangements within the conventional employment relationships.334  
In the UK it has been acknowledged that atypical employment is on the rise335 
with an estimated 1.3 million (which comprises 4% of total employment) people 
working in the gig economy.336 It has been recorded that 58% of people working in 
the gig economy in the UK are permanent employees employed elsewhere whilst at 
the same time engaging in work in the gig economy.337 There is therefore an 
acknowledgment in the UK that the world   of work is changing and it has been 
suggested that the courts ‘should do less and legislature more’ in keeping up with these 
trends and specifically with providing clarity between worker status and genuinely 
self-employed persons.338   
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  It is against this background that an independent review of modern working 
practices was undertaken by Matthew Taylor, chief executive of the Royal Society 
of Arts, on instruction by the Majesty’s Government to develop proposals towards the 
improvement of UK citizens.339 The final product of this review was the 2017 
publication of ‘Good Work: The Taylor Review of Modern Working Practices’340 
(The Taylor Review). The independent review analyses the impact of new forms of 
work on the rights of workers as well as responsibilities.341 
The report’s main premise is that all work, including gig-economy work in the 
UK, should be fair and decent and that work should lead to improved human 
development and self-fulfilment in that people should be treated with respect and 
dignity at work.342 Significantly, the report also recognises that in the modern 
economy of technology and development of new business models an approach that is 
up to date and responsive, bearing in mind the concept of ‘fairness’ is needed to 
respond to persons with lower incomes, especially issues such as health and well-being 
within the workplace.343 
The report, therefore, sets out seven steps to address the challenges facing the UK 
labour market:344 
1. The first step is acknowledging the role of good work for all. There must be a 
balance between rights and responsibilities. There must be an adaption to 
technological innovation and technological changes, as technology can be seen 
as a means for better regulation and flexibility for persons to organise; 
2. It is acknowledged that platform work provides opportunities’ and flexibility 
for those unable to pursue conventional work. There should be fairness for 
persons working on these platforms; 
3. The enforcement of laws should assist firms and individuals in knowing and 
enforcing their rights. It is suggested that ‘dependant contractors’ be granted 
more protections; 
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4. National regulation is not sufficient in achieving better work, better corporate 
governance, management and employment relations within an organisation is 
needed; 
5. Persons should feel able to strengthen the future of their work and enhance 
formal and informal learning regarding job activities; 
6. Workplace health should be of paramount importance; 
7. The National Living Wage should be enhanced by sectorial strategies between 
employers, employees and stakeholders and in particular to low paid sectors. 
The report recognises that in the UK, a person is not considered a worker if that 
person has a right of substitution.345For example, if X is employed as worker by Z , X 
cannot find a substitute to fill in for him if he is unable to do the work for a specific 
day. If there is an agreement between X and Z that X may appoint someone to do his 
work if he is unable to, then X will not be regarded as a ‘worker’, despite the fact that 
that person(X) may have the most part of their work controlled. This is therefore a 
barrier for such persons.346 It has, therefore, been suggested in the Taylor Review that 
the definition of ‘control’ should be adapted to today’s changing world of work.347 It 
has been suggested that the fact that the X, for instance, does not perform work 
personally should not act as a barrier to employment rights, and if the courts paid more 
attention to the element of control as opposed to ‘personal service’, more persons 
would be protected by employment law.348 The proposal is that legislation should 
outline what ‘control’ means in the modern day world of work and it should not bear 
the definition of mere ‘day-to-day supervision’.349  
The report, furthermore, states that 14% of workers in the gig-economy engage in 
this type of work because they could not find traditional job, whilst 68% said that they 
were satisfied with the gig economy work they did.350 Persons working in the gig-
economy are on the rise and these persons should receive more support from the 
government such as encouraging them to plan for their future, especially retirement 
savings, ill health savings, and so forth.351 Self-employment is seen by certain persons 
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as a group of individuals who do not require anything from the state and who take 
certain risks in growing a business with the hope of creating employment for others.352 
However, this is not the case for the most individuals who are categorised as ‘self-
employed.’353 For some, self-employment is not a choice as it is the only form of work 
available to them.354 It has, therefore, been recommended in the report that the UK 
Government should acknowledge that certain self-employed persons require 
intervention and legal protections.355  
In the UK, it has been shown that majority of persons in the gig-economy (58% of 
them) are pursuing work in the gig-economy in order to supplement their income.356 
It will, therefore, be wrong to suggest that all employees in the gig-economy should 
be entitled to employment benefits. However with regards to the Uber platform, it may 
very well in essence be shown (by  proving that the reality of the working relationship 
is that of an employee, or that the person is a ‘worker’ as opposed to an independent 
contractor) that they are indeed entitled to employment benefits. The UK has taken an 
initiative to recognise that gig work is on the rise and there has been significant 
research undertaken on this front. It is therefore, suggested that South Africa should 
do more by conducting similar research and by determining the exact amount of 
persons working in the gig economy, as well as their reasons for doing so.  
Earlier in 2017, the publication  of the ‘Good Gigs: A Fairer Future for UK’s Gig- 
Economy’357 (The Good Gigs Report) further noted that gig work is on the rise and 
envisions for fair and fulfilling work in today’s evolving labour market and how 
developments of technology can still benefit workers.358 The gig-economy is likely to 
grow and government needs to take cognisance of this.359 It was suggested in the Good 
Gigs Report that Government can do this by clarifying law and deterring 
misclassification.360 There should be good work for all regardless of employment 
status.361 
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There have also been development on the legal front, the Work and Pensions 
Committee is appointed by the House of Commons for overviewing expenditure, 
administration and policy for the Department of Work and Pensions.362 The draft Bill 
put forward by this committee aims to identify and eliminate the loopholes that allows 
companies to utilize ‘self-employment’ status for cheap labour and for tax benefits.363 
This Bill builds on the Taylor Review and takes into account looks the 
recommendations made by the Taylor Review.364 As such, the Bill proposes legal 
reform in line with this Review,365 and it’s acknowledged that the growth of the gig 
economy and intermediary platforms has brought change in the way people work. In 
this regard, the Taylor Report states that this has led to greater flexibility for consumers 
and workers, and the suggestion is that this flexibility be maintained, but it should 
benefit both the worker and the company.366 
 The Taylor Review suggests, firstly, that there should be a ‘worker by default’ 
mode for companies of a certain size to prove that working conditions are true self-
employment as companies are easily able to draft contracts stating that workers are 
independent contractors and it is then left for these workers to challenge these 
contracts.367 Therefore the worker by default is suggested.368 Secondly, as some rights 
are only available to those employees who have completed a minimum amount of 
service and as such some workers such as casual workers are not able to gain the same 
status, the proposal is that there should be an extension of time before service is broken 
and, more specifically, in the UK, it should increase from one week to one month.369 
Thirdly, Employment Tribunals should implement higher fines and costs for 
employers who have in the past lost similar cases.370 The option of class actions for 
matters involving wages, status and working time should be considered, as opposed to 
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individuals each bearing the risk.371 This can benefit some vulnerable workers who do 
not know their rights.372 
3.5 Recent case law developments in the UK  
The UK courts have been called to deal with the controversy behind the status 
of Uber drivers and Deliveroo riders who both form part of the gig- economy. Further 
as noted above the UK is a member of the EU and therefore any European Court 
Judgment is binding. This section will provide a brief outline of these recent case law 
developments. 
In the recent 2015 case of Aslam v Uber373, the drivers referred legal claims 
under the ERA read with the NMWA.374  Uber claimed that they were not ‘workers’ 
entitled to rights they claimed.375 Uber UK’s terms states that Uber UK acts as an 
intermediary between the driver and passenger.376 Uber BV says that it does not 
provide a transportation service but it is a platform which offers information and is a 
tool to connect customers seeking drivers.377 Uber BV also indemnifies itself from any 
liability that may occur.378 Uber supplies a list of car models which is acceptable.379 
The driver is responsible for all costs and maintenance.380 Drivers who decline three 
trips in a row are forcibly logged of the app for ten minutes.381 It has been stated that 
Uber has no control over the destination, however, the smartphone has a built in 
GPS.382 The rating system also applies. If a rating is below 4.4 drivers are removed 
from the app.383 Uber further claimed that it merely provides persons with job 
opportunities and does not have jobs within their organisations.384 Uber claimed that 
drivers are not under an obligation to switch on the app or log on to it.385 
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The Employment Tribunal (ET) referred to the actual nature of the contract.386 
The ET applied the principle that the label attached to the working relationship is not 
determinative.387 Based on the facts that Uber appoints its drivers; does not disclose 
information about the passenger to the driver; Uber requires drivers to accept trips and 
cancellation may result in them being excluded from the app; Uber sets the route; Uber 
fixes the rates and Uber controls performance by way of a rating system, the ET held 
that the drivers were ‘workers’ as opposed to being independent contractors.388 It has 
also been suggested that due to this, Uber may need to restructure its business 
model.389 
This case subsequently went on appeal to the Employment Appeal Tribunal 
(EAT).390 Uber BV, Uber London Ltd (ULL) and Uber Britania Ltd were parties to 
the case. The EAT refers to them all as Uber, the ET held that the drivers were workers 
of ULL supplied by Uber BV.391 Of paramount importance to the UK is that it is 
specifically stated by Uber that ‘a driver may not be replaced by a substitute’ (as 
discussed above a worker status in the UK is specifically dependent in the fact that 
there can be no substitution.)392 The EAT also noted that according to Ubers case, if 
Uber was to become insolvent then the passenger is liable to the driver, the court noted 
the absurdity of this and also noted that the passenger and driver are in no position to 
negotiate any terms as they do not know each other and by the time they meet is after 
the ride has been accepted by both of them.393 The argument was that the contract was 
not with ULL but was with Ube BV. The EAT found that ULLs function was to hold 
the licences; meet the requirements for the licence; to deal with complaints and to 
handle the bookings.394 The questions the EAT had to consider was whether there was 
a contract between the drivers and ULL (the operator license holder) and whether the 
drivers provided services to ULL or whether ULL was merely an agent of Uber BV.395 
The EAT had held that the absence of a contract between ULL and the drivers did not 
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mean that there was no agency relationship.396 The EAT held that regard must be given 
to the realities of the situation and bargaining powers of the parties must be taken into 
account.397 In a commercial context the normal starting point is to look at the contract 
which is generally the end point.398 However, the court held that in this context the 
reality of the relationship must be looked at.399 The EAT held that the ET did not err 
in its decision400 and dismissed Ubers appeal.401 
Despite this decision by the EAT, the Central Arbitration Committee (CAC) 
shortly thereafter, in the case of Independent Workers' Union of Great Britain(IWGB) 
v RooFoods Limited T/A Deliveroo402 (Deliveroo) , found against workers providing 
a delivery service to Deliveroo, an online food delivering company which is based in 
London.403 In this case, IWGB wanted recognition for collective bargaining 
purposes.404 Deliveroo opposed their application on the grounds that its drivers were 
not workers.405 Deliveroo employed 4500 workers.406 More than 50% of them wanted 
union recognition.407 Deliverooo delivers food from restaurants to its customers and 
the drivers collect the food on their motorbikes /bicycles.408 They work according to a 
‘zone’ and collect food only in that particular zone.409  
Deliveroo stated that it did not accept that the drivers were workers for the 
purpose of Trade Union and Labour Relations (Consolidation) Act 1992 (the Act) (s 
296 -12).410 Deliveroo was founded in 2013 and has operations in approximately 150 
cities worldwide.411 Deliveroo allows persons to join via its website.412 They say that 
their riders are ‘the blood of their company and they would not exist without them’.413 
The riders fill in an application form and are then contacted telephonically for an 
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interview.414 Once they pass the telephonic assessment they must attend a trial session 
and their bicycles are assessed.415 They also complete an online training course.416 
Criminal record checks are completed.417 The riders must than pay for thermal bags.418 
Their contract stipulated that they can work for other companies and competitors and 
they do not need to wear branded clothing.419 They are allowed to accept or reject 
work.420 There is also the option for substitution in their contracts.421 However, it was 
noted that there is no real need for substitution and, if they are unavailable, they are 
under no obligation to accept the work.422  
The CAC held that the true relationship must be looked at.423 It was noted that 
Deliveroo claims that riders have a great deal of flexibility, however, a question that 
seemed to be of concern to the CAC was why Deliveroo would spend so much time 
training riders but then allow for substitution.424 It was shown that some riders exercise 
this option of substitution.425 The CAC found that since the riders are allowed to 
substitute, they were not ‘workers’ of Deliveroo and the case was dismissed.426 
The following case, Asociación Profesional Élite Taxi v Uber Systems Spain 
SL,427 made its way to the ECJ and is therefore authority in the UK. In 2014, the 
Asociación Profesional Elite Taxi (‘Elite Taxi’) representing taxi drivers in Barcelona 
brought an action against Uber SL for engaging in unfair competition against Elite taxi 
drivers.428 During this time, the Advocate General of the ECJ, proposed that the ECJ 
recognise Uber as a ‘transportation service’.429 The advocate general’s report is not 
binding on this court but it is a mere independent proposal to the court as a legal 
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solution to cases which they are assigned to.430 According to the report, it was stated 
that drivers who work on the Uber platform do not do so independent of the platform 
because of the following factors:431 
“Uber (i) imposes conditions which drivers must fulfil in order to 
take up and pursue the activity; (ii) financially rewards drivers who 
accumulate a large number of trips and informs them of where and when 
they can rely on there being a high volume of trips and/or advantageous 
fares (which enables Uber to tailor its supply to fluctuations in demand 
without exerting any formal constraints over drivers); (iii) exerts control, 
albeit indirect, over the quality of drivers’ work, which may even result in 
the exclusion of drivers from the platform; and (iv) effectively determines 
the price of the service”.432 
 Due to these factors. Uber cannot be regarded as a mere intermediary 
according to this report. 
In terms of the EU law of directive 98/34, a ‘service’ is defined as ‘any service 
provided for remuneration at a distance, electronic means at the request of a recipient 
of service’.433 In terms of Spanish law, urban taxi services must have a licence.434 Elite 
Taxi, therefore, sought a declaration that Uber Spain infringed this particular law and 
participated in unfair competition.435 The ECJ found it necessary to first determine 
whether the company should be regarded as a ‘transportation service’, an ‘information 
service’ or a combination or both.436  The court concluded that Uber provided an 
application(app) and without such application drivers making use of the Uber app 
would not be able to provide the transport service.437 Furthermore, without the app, 
persons who wished to make a trip would not do so with those drivers.438 Moreover, 
it was found that Uber determines the fare, exercises a certain amount of control and 
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determines when to exclude the driver.439 The ECJ, therefore, held that the 
intermediation service (Uber) is an integral component of the overall service and 
should not be labelled as an ‘information society service’ but rather as a ‘service in 
the field of transport’.440 
3.6 Conclusion  
‘Worker’ as a separate legal category does not exist in South Africa. Our 
distinction is limited to the categories of ‘employee’ (enabling one to receive all 
employment rights) and ‘independent contractor’ leaving such person without any 
employment rights. This dissertation argues that adopting a similar approach should 
be considered in South Africa as granting workers who find themselves on the border 
line between the two distinct categories can prove to be beneficial. However, this 
category should not be used as a means to disguise employment. The UK policy 
recommendations discussed above could also prove beneficial to South Africa and 
law-makers should take more cognisance of persons working in the gig-economy. Fair 
labour practices should be extended to this group of workers as this gig economy is 
most likely to grow exponentially in the near future. 
The decision taken by the UK EAT, that Uber drivers were workers of ULL 
was based on the realities of the relationship between the parties. The EAT looked 
beyond the fact that there was no contract between ULL and the drivers and granted 
the drivers ‘worker’ status. This ruling differs considerably from the most recent 
Labour Court Judgment in South Africa, whereby the LC based its decision that Uber 
drivers were not employees of Uber SA on the basis that Uber SA does not conclude 
contracts with the drivers but rather Uber BV is the entity that enters into the contracts 
with the drivers. Perhaps the LC should have further taken into account the unequal 
bargaining position between Uber SA and the drivers as although Uber SA did not 
enter into the contracts with the drivers there was a considerable amount of control 
exercised by Uber SA, in that the training of the drivers is done locally and the drivers 
direct any concerns they may have to Uber SA as opposed to Uber BV, and in addition 
they are paid in local currency and negotiate with Uber SA for reactivation in the event 
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that they are deactivated.441 It is due to this unequal bargaining position that this 
dissertation argues that there should be a degree of regulation granted to Uber drivers 
and therefore the next section discusses the extent to which protections should be 
granted to the Uber relationship. 
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CHAPTER 4: The Difficulties in classification and the extent to which 
protections that should be provided to Uber drivers 
The LRA expressly excludes independent contractors from is scope of 
protection and since Uber drivers purportedly enter into commercial contracts with 
Uber BV, the consequences of exclusion are acutely felt by those who work under 
conditions akin to employment. In the absence of regulation, it has been left to the 
courts, both in South Africa and elsewhere, to determine whether drivers qualify for 
labour protection in cases where legal principles pertaining to status determination 
have been applied to those who provide labour in the gig-economy.  
Given the nuances of the gig-economy, the issue this chapter seeks to address 
is whether it is apposite for Parliament to consider regulating ride-hailing industries 
that operate within the gig-economy by either extending labour protections to 
qualifying drivers or to adopt a sui generis form of (labour) regulation. This chapter 
will, therefore, focus on the difficulties introduced by the gig-economy ride-hailing 
industry, specifically as it pertains to the determination of status. Thereafter, the 
discussion will analyse the various proposed forms of regulation; and then finally, this 
chapter will discuss the labour law benefits in extending protection to Uber drivers in 
South Africa.  
4.1 Difficulties in classification 
It has been noted by certain authors that technological advances have led to 
‘grey’ areas of employment that makes it difficult to distinguish between the genuine 
self-independent contractor and employee category in that the nature of platform work 
is disguised by using words such as rides, tasks and, gigs, in addition to the misleading 
classification of workers in these platforms as independent contractors.442 Even though 
technology has changed, the work being done via technological platforms are done by 
humans and under the control of other humans.443 The uncertainty which Uber drivers 
are faced with is indeed problematic. In an ILO survey it was recorded that workers 
on the gig platform spend about 18 minutes every hour looking for work having to 
monitor their phones.444 It is suggested that factor’s such as ‘lack of protection, causal 
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nature of the job and degree of control exercised’ are strong indicators that this type 
of work should be regulated.445 Before addressing the question of regulation, it is 
necessary to consider the question of whether the binary distinction between an 
employee and independent contractor (as applied in South African law) can still be 
maintained in today’s world of work, and more specifically in the gig-economy.446 
Prassl, et al are of the opinion that the gig economy does not simply encompass 
a binary relationship and that there is in actual fact three parties being the 
‘crowdsourcer’ (the customers), the ‘platform’ (for example, Uber BV) and the 
‘crowdworker’ (the workers who provide the service on the platforms).447 The 
relationship between the crowdsourcer and the crowdworker will in all probability, it 
is argued, be regarded as an independent contractor relationship as upon completion 
of the task the job comes to an end.448 In addition, the crowdworker does not meet the 
organisational test with regards to the crowdsourcer and there is lack of economic 
dependence on the crowdsourcer.449 However, as it pertains to the relationship 
between the crowdworker and platform, there is usually some contract in place as once 
there is an agreement to do the work, the terms and regulations of the platform needs 
to be adhered to.450 The crowdworker must build up a reputation by receiving good 
ratings.451 If it can be shown that the work is for the platform, rather than for the 
crowdsourcer, then there could indeed be an employment relationship.452 
In this regard, Prassl et al consider a third relationship being one that exists 
between the crowdsourcer and the platform in that if there is any relationship here it 
will merely be a broker and in all likelihood will  be a contract of service.453 There are 
five criteria which these authors have identified in determining whether Uber drivers 
should be recognised as ‘independent contractors’ or ‘employees’.454 These five 
                                                          
445 Berg. J.; De Stefano, V. “It’s time to regulate the gig economy”, in Sheffield Political Economy 
Research Institute (SPERI) Blog (18 April), 2017. 
446Guy Davidov ‘The Status of Uber Drivers: A Purposive Approach’ (2017), p 3.  
447 Jeremias Prassl and Martin Risak ‘Uber, TaskRabbit & Co: Platforms as Employers? Rethinking 
the Legal Analysis of Crowdwork’,forthcoming comparative law and policy journal, p 9. 
448 Ibid, p 11. 
449 Ibid. 
450 Ibid, p 12. 
451 Ibid. 
452 Ibid, p 13. 
453 Ibid, p 14. 
454 Ibid, p 16. 
58 
 
criteria are discussed immediately below with specific reference to the Uber platform 
(that is, Uber BV): 
1. Inception and termination of employment relationship: Whilst the relationship 
between the customer and the driver ends upon reaching the destination, the 
relationship with regards to the platform and the worker continues.455 The 
platform controls the relationship in that the cars are checked, relevant 
insurance is required and termination is ultimately the choice of Uber (BV).456 
A ground for termination may be based on poor ratings and the possibility for 
reactivation may involve the driver undertaking another training course.457 
Clients do not exercise this kind of control because they do not know who their 
drivers will be.458 On some apps, drivers are able to see passenger’s average 
ratings and in this way can avoid dealing with ‘difficult customers’.459 
However, even this choice is limited since drivers need to maintain an 80% 
acceptance rate and may be less inclined to reject requests either based on 
client preference or destination preference.460 
2. Receiving labour and the fruits of that labour: Uber is the direct recipient of 
the payment which is taken directly from the customer by Uber.461 The aim 
being to avoid direct transactions with the driver.462 Drivers are, therefore, not 
paid directly by the customer but by Uber. 
3. Providing work and pay: In order to do the work and to receive payment, the 
driver needs a smart phone.463 
4. Managing the enterprise’s internal market: Uber exercises control over how 
the ride is provided by determining the route to be taken,464 the type of cars to 
be driven and sometimes the music that must be played.465  Customers and 
drivers may both rate each other. 466 
                                                          














5. Managing the enterprise external market: Uber undertakes the return on profit 
as well as potential losses.467 
When these five criteria are specifically applied, the relationship between Uber 
BV and the drivers is no different from a ‘unitary’ employer relationship.468 This 
relationship should, therefore, be regulated in the different jurisdictions where Uber 
operates and there should be allowance for labour law rights (such as unfair 
dismissal).469 However, since there are multiple parties involved in this arrangement, 
these authors suggest that all this should be taken into account when regulating the 
relationship.470 In this respect, it is proposed that a rigid definition of the ‘employer’ 
needs to change to a more flexible definition such as the following:471 
“The entity, or combination of entities, playing a decisive role in the 
exercise of relational employing functions, and regulated or controlled as 
such in each particular domain of employment law.”472 
Prassl et al, therefore, argue for a ‘functional’ definition. That is, instead of 
looking at the absence or presence of particular factors, the exercise of specific 
functions must be discerned and this determination would include considering whether 
a decisive role is played, which according to the authors is ‘as relevant as the actual 
exercise thereof’.473 In practice, this could lead to multiple employers in an 
employment situation with the result that different responsibilities are attached to 
different functions.474 
The ‘functional’ definition is an instructive response to the lack of regulation 
leading to ‘digital slaves working away in their virtual sweatshops’.475  Adopting such 
an approach in the gig-economy may prove to be beneficial as it takes into account the 
entity (or entities) that play a decisive role. The Uber platform does involve more than 
two parties and, therefore, the assessment of the extent of the specific functions of 
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each parties may prove to be more beneficial in determining the employment rights of 
drivers and the party against whom such rights should be exercised against.  
4.2 A third category? 
To find a balance between the main categories (that is, employee and 
independent contractor), Harris, et al suggests a third category between workers who 
have characteristics of both independent contractors and employees in the online gig 
economy.476 These workers can choose when and where to work,477  and they have the 
liberty to work more than one job.478 The author classifies these persons as 
‘independent workers’, as opposed to ‘independent contractors’, and are persons who 
are in a weaker bargaining position, therefore, unable to negotiate contracts with 
intermediaries (such as Uber) in order to receive employment.479 It is suggested that 
collective bargaining rights be granted to these workers.480 However, there are 
drawbacks to this classification primarily in respect of a worker who performs work 
on multiple platforms simultaneously. In this case, it may be difficult to identify the 
employer.481 
A third category might be useful in that workers who ‘share some of the 
characteristics as employees’ can be brought within the umbrella of protections by 
allowing them specific labour law rights.482 It is suggested that when dealing with 
these new work arrangements, the question should not be whether these arrangements 
are similar to traditional employment but, instead, whether these arrangements are the 
kind that requires the application of labour laws.483 In this regard, Davidov discusses 
the need for labour laws to advance equality, workplace democracy, distributive 
justice, autonomy, efficiency, non-domination, and maximizing capabilities.484 He, 
furthermore, refers to vulnerabilities as subordination and dependency and if the Uber 
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driver, for instance, is rendered ‘vulnerable’ because of his subordination or 
dependency on the Uber platform, this ought to trigger at least a degree of labour law 
protection.485 Some drivers may be taking on this work as a part time job whilst 
performing many similar such part times jobs.486 According to our traditional common 
law tests, these drivers would fail to meet the economic dependency tests.487 However, 
Davidov proposes a broader understanding of the notion of ‘economic dependency’ to 
include ‘the fulfilment of social and economic needs’ with the aim of extending the 
scope of labour protection offered to drivers who are heavily dependent on the 
platform to meet these needs.488 Drivers who are in fact economically dependent, 
notwithstanding their subordinancy to the platform,489 should be granted a limited 
degree of labour laws (such as collective bargaining rights).490 Bearing in mind that 
the traditional reason for excluding independent contractors from labour law 
protections is based on the assumption that, unlike certain employees, they are not in 
need of the these protections, it is therefore crucial to be guided by the purpose of 
labour law when determining whether a driver is truly an independent contractor or 
not.   
In the UK, certain labour protections have been extended to groups of workers 
who fall within an intermediate category namely the ‘dependent contractor’ (the 
worker category as discussed in the previous chapter). However, it has been noted that 
there are certain risks that exist in introducing this new category of workers.491 Whilst 
legally entitled to the national minimum wage and annual leave, as well as protection 
against discrimination, a ‘worker’ is not afforded protection against unfair dismissal, 
redundancy pay and cannot request flexible working arrangements.492 This category 
is particularly problematic as it allows for the possibility of disguised employment and 
effectively denying these ‘workers’ the full complement of labour rights. The selective 
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application of labour rights in this manner goes against one of the core principles of 
the ILO, that is, the rights of workers (broadly defined) to freedom of association and 
the right to collective bargaining as found in the ILO Declaration on Fundamental 
Principles and Rights at Work (1998).493 In this regard, De Stefano posits that 
introducing this intermediate category is not going to be good enough and that the way 
forward is to fully recognise jobs in the gig economy as work.494 He further states that 
the gig economy should not be viewed as a separate category in the labour market but 
should rather be viewed, in light of the similarities shared with other forms of non-
standard employment. This will help to include gig economy workers in strategies 
aimed at improving non-standard employment generally with a focus on entitlements 
to minimum wage; collective bargaining and social security contributions.495  
Further to De Stefano’s point that gig-workers are akin to non-standard 
employees, he argues that certain work on-demand work conducted on the gig 
platform resembles a form of ‘casual work’.496 Therefore, platform workers, such as 
Uber drivers should be included in legislative attempts to improve the working 
conditions of casual workers.497 In this regard, Berg et al note the following: 
“Rather than a new breed of self-employed workers who are “their own 
bosses” and work how they want, choosing their own schedule […] it 
would be more correct to look at the vast bulk of platform workers as 
“twenty-first century casual work rebranded.”498  
In this instance casual work may be disguised as self-employment for the vast 
number of workers on the Uber platform. 
It is suggested that the same technology that brings about this work can be used 
as a platform to regulate this work.499 For instance, technology can be used to monitor 
the amount of hours the workers are working and specifically with Uber having the 
app on can track the drivers’ whereabouts.500 Workers can also agree collectively on 
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the platform on issues regarding wages and the platform can also be used for the 
payment of social contributions.501 
Workers in the Uber platform are in a weaker position as they are unable to 
negotiate their rights and, as such, are dependent on the platform as they are in a 
subordinate position. Thus granting them protections, taking into account the extent 
of the different relationships formed via these platforms, is necessary. Disguised 
employment via technology needs to be acknowledged and needs to be eliminated. 
This same technology that is used to control workers can be used to benefit workers 
by providing them with a platform to negotiate their wages and for social rights to be 
effected via these platforms. 
 The following section will discuss whether Uber drivers should be recognised 
as ‘employees’ in the South African context. 
4.3 Should Uber drivers be legally recognised as ‘employees’ of Uber for the 
purposes of South African labour legislation? 
Notwithstanding the difficulties presented by classifying Uber drivers, there is 
a growing consensus that the Uber arrangement should be regulated and, in this regard, 
the debates centre on the extent of this regulation.502 The primary question relates to 
the manner in which the Uber arrangement should be regulated by simply classifying 
drivers as ‘employees’ and, likewise, the Uber platform as the sole employer. It has 
been suggested by Valerio that some protections should be granted regardless of the 
employment status which ought to be in line with the ILO’s fundamental principle that 
‘labour is not a commodity’.503 These rights would include those encapsulated in the 
ILO’s four fundamental principles (that is, no worker should be denied access to basic 
human rights such as freedom of association and the right to collective bargaining, 
freedom from forced and child labour and the right not to be discriminated).504 For 
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example, in cities such as Seattle, USA, such a regulatory approach was adopted in 
the form of a Bill which allows workers on ride hailing apps to join trade unions.505 
Joining a trade union is pivotal as drivers are both represented and informed of 
their legal rights, and  granted a voice and say in the manner in which the future of the 
gig economy is to be construed.506 It has also been suggested that independent 
contractors should be allowed to join organisations, such as co-operatives and 
associations, that carry the same role as trade unions and that their rights should be 
equally protected the same way that workers’ rights are protected by joining a trade 
union.507 However, this proposal comes with problems as these organisation may be 
faced with the same challenges presently faced by trade unions particularly when it 
comes to organising non-standard workers.508 In order to organise effectively, trade 
unions would, therefore, need to be more informed.509 Theron, albeit in a different 
context, suggests that more statistical data is needed in this regard.510 Similarly, the 
collection of data in the gig economy will go far in determining the type and extent of 
regulation as it applies to the Uber arrangement. 
4.4 Specific protections in terms of South African labour law 
One of the main disadvantages to Uber drivers is that labour and social security 
rights are not afforded to them. Despite the fact that they are afforded certain benefits 
that come with being an independent contractor such as flexibility, and the ability to 
take on more than one job, they are still particularly susceptible to exploitation. In the 
following section, an examination of the specific rights will be discussed assuming 
they were to be recognised as employees in terms of South African labour law.    
4.4.1 Individual and collective labour rights 
In terms of s 4 and s5 of the LRA employees are entitled to join a trade union 
and to participate in activities and programmes of a trade union and to strike. In the 
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case of SANDU, the CC granted this right to permanent force members even though 
they were not recognised as employees.511 Thus, Uber drivers may still argue for these 
rights even though they are not automatically granted them. 
One of the most crucial rights provided for in the LRA to employees is the 
right not to be unfairly dismissed and not to be subjected to unfair labour practices.512 
These protections against unfair dismissal and unfair labour practices are not provided 
to Uber drivers by virtue of not being ‘employees.’513 
Even though nothing prevents independent contractors from protest action, in 
order for the protections in terms of s187 (1) of the LRA to apply (which states that it 
is automatically unfair for an employee to be dismissed for participating in strike or 
protest action), protests action must comply with the provisions of the LRA 
specifically Chapter IV which only guarantees ‘employees’ the right to strike. It seems 
that it would, therefore be impossible for Uber drivers to engage in a protected strike 
in accordance with the LRA. 
The above rights are most pertinent to vulnerable employees in a position of 
dependency. Uber drivers dependent on the Uber platform for their livelihood are in 
need of these fundamental basic rights. 
4.4.2 Statutory minimum terms and conditions of employment 
As stated in Chapter 2, independent contractors are specifically excluded from 
the definition of ‘employee’ stipulated in terms of the BCEA.514 The BCEA provides 
for the regulation of working time; ordinary hours of work; for overtime work; the 
stipulation of average hours of work; meal intervals;  rest periods; pay for Sunday 
work; night work and public holidays.515  
Uber drivers are specifically susceptible to abuse as they have no similar law 
covering any of the above mentioned rights. Owing to the demands of working on a 
platform, where there is a demand for work after hours and during holiday periods, 
workers who are bound to work according to such conditions should be the bearer of 
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these basic employment rights. The BCEA further stipulates rates for overtime 
work.516 Rest periods are crucial to Uber drivers for the safety of both the driver and 
the passenger and there is no current law regulating this. Drivers often find themselves 
working for long periods on the roads.  
  The BCEA ensures that health and safety measures are in place for workers 
working during night shifts.517 It may very well be the case that Uber drivers work 
both night and day shifts without any regulation or regard be given to their health and 
safety. The Code of Good Practice on the Arrangement of Working Time provides that 
employers should provide health assessments and counselling for employees who 
work night shifts518 and further stipulates that assessments should include any 
difficulties employees may be experiencing with nights shifts; health problems; 
psychological, emotional and social stress; insomnia and sleep deprivation ; diet such 
as sleeping pills.519 There is also the provision of education regarding health risks 
associated with employees work schedules.520 It is suggested that these basic rights be 
granted to Uber drivers. 
Independent contractors are deprived of sick leave, maternity and family 
responsibility leave and sit with no income during these times.521 There are 
international legal instruments which suggest that there should be an extension of 
certain rights to persons working in non-conventional employment relationships, such 
as the Convention on Maternity Protection, 182 of 2000. South Africa has, however, 
not ratified this Convention which applies to all women, including those working in 
non-conventional forms of work.522 If South Africa does ratify this Convention that 
would mean an extension of the rights in terms of the BCEA (such as maternity leave 
in terms of chap 3).523  
South Africa should aim to extend the above basic conditions of employment 
to the category of Uber drivers as they are working in a particular platform where 
safety is of utmost importance and regulations with regards to rest periods are 
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paramount. Further the prevalence of some flexibility on the Uber platform should not 
mean that drivers should not be entitled to labour and social security rights, as work is 
a crucial aspect of one’s life and this should not be compromised due to the fact that 
persons choose to rely on the gig-economy for their livelihood. 
4.4.3 Equal treatment 
Once again the provisions of the EEA are specifically intended for employees 
as well as applicants for employment.524 The purposes of this Act is to give effect to 
the constitutional right to equality,525 a principle deeply enshrined in our Constitution. 
Section 6 of the EEA prohibits unfair discrimination on listed and unlisted grounds.526 
The right not to be unfairly discriminated against is a crucial right to Uber drivers. 
 The EEA makes provision for equal remuneration for men and women.527 The 
ILO Convention on Equal Remuneration528 stipulates that rates of remuneration must 
be established without discrimination based on sex. 529 This is pertinent to Uber drivers 
in specific, as women in this category of work are underrepresented and such 
imbalance should not be overlooked. 
Having regard to the history of our country, the right to equality as prescribed 
by the EEA is paramount and the provision of this right in the gig-economy needs to 
be institutionalized. 
4.4.4 Health and safety 
The Occupational Health and Safety Act 85 of 1993 is meant to provide for 
health and safety of persons at work. An employer must provide a working 
environment that is safe and does not jeopardize the health of employees.530 Employers 
must take steps to eliminate any harm or hazard531, and inform, instruct, train and 
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supervise when necessary with regards to health and safety 532 as well as establish 
precautionary measures.533  
Violent attacks on Uber drivers have come up numerously on the media. 
Rivalry between metered taxi drivers and Uber drivers have resulted in threats being 
made to Uber drivers who enter the territory of certain taxi drivers.534 For examples, a 
certain Uber driver was assaulted and his car torched.535 Another Uber driver was 
killed by an alleged hijack and speculations were drawn that the driver could have 
been killed by accepting a cash trip and as such other drivers were cautious of 
accepting cash trips.536 In another case, an Uber driver was also a victim of acid 
burning.537 Kgomotso Tiro had been attacked after transporting a cash client, and had 
complained that Uber is not doing enough to protect the safety of its drivers, and he 
further conveyed his grievance that Uber had not seen to him whilst he was in 
hospital.538 Uber attempted to put in place private security guards in certain areas.539  
However, merely taking these steps does not combat the current situation which the 
ride hailing industry is currently facing in South Africa. These drivers should not have 
to fight for their basic right of safety to be granted to them just because they are 
classified as independent contractors.  
As the situation currently stands, Uber incurs no liability whatsoever if any of 
their drivers are injured at work. In a recent acid burning attack on a driver, Uber had 
stated that the driver did not log onto the platform and therefore they were not 
responsible for any of the injuries occurred.540 As can be seen from news media 
reports, Uber drivers are particularly vulnerable to violence with rivalries and they 
should, therefore, be entitled to their very basic of rights. 
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There are many health risks associated with the gig-economy, for example, 
pressure to meet work targets,541 working without breaks, and visual strain that could 
lead to headaches.542  Some workers may be unaware or unable to afford eye tests and 
regular check-ups and the risk for this is fully transferred to the worker because of 
their employment status. These are factors which could potentially affect Uber drivers. 
There are also psychological risks that come with working on the gig platform as 
workers are faced with the uncertainty of whether or not they will have work the next 
day or even the next hour or if and when they will be paid (with Uber drivers if a 
customer cancels a trip or requests a refund or gives a bad rating these are all factors 
that affect the driver).543 The stress of receiving a bad rating since most of the work is 
dependent on this factor.544 Workers are at stress of quickly accepting a job online and 
at a short notice.545 Uber drivers may be accepting one ride after the next with no 
regulation of any break periods, this is clear example of placing the worker in a 
complete subordinate position. 
Uber drivers have no protection when it comes to health and safety at work, 
and they are thus particularly vulnerable in this respect. Attacks have been made on 
them leaving them in unimaginable situations. As it currently stands, Uber takes no 
liability for any risk or harm inflicted upon these drivers whilst they are working. It is 
suggested that the provisions of the OHSA be extended to Uber drivers. 
4.4.5 Unemployment benefits 
The purposes of the UIA is to provide for unemployment insurance for 
employees who become unemployed and in certain instances for such employees’ 
beneficiaries.546  An employee is entitled to unemployment insurance if there has been 
a termination of the employment contract, or if the reason for termination is as a result 
of insolvency.547 Employees are further entitled to benefits if they are unable to work 
due to illness.548 An employee who is pregnant is entitled to maternity benefits during 
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the period of pregnancy and delivery and for the period thereafter549 as well as 
adoption benefits.550  Dependant benefits are also available to employees.551  
Independent contractors work according to the principle of ‘no work equals no 
pay’. If Uber drivers are sick and cannot perform their duties they are without income 
for that period. Furthermore, they are not given any maternity benefits or adoption 
benefits. This poses a great risk for those persons solely dependent on the gig economy 
for their only source of income and also poses a great risk for their dependants. 
4.6 Conclusion  
As can be seen from the above discussion, Uber drivers in their capacity as 
independent contractors are left without many protections. The Uber platform involves 
more than two parties and as such the exercise of specific functions within these 
relationships must be taken into account when considering the extent to which 
protections should be granted to Uber drivers. It is argued that a purposive and 
‘functional’ approach should be taken. Regard must be given to the ILO fundamental 
principles such as freedom of association, the right to collective bargaining, freedom 
from forced and child labour and the right not to be discriminated upon. It is suggested 
that Uber drivers be granted these rights regardless of their employment status. Social 
and economic needs must be taken into account and certain social rights should be 
available to workers in the Uber platform. With the constant change in the manner 
work is being conducted, cognisance must be taken of the different working 
arrangements and the vulnerabilities attached to these arrangements and thus 
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CHAPTER 5: Conclusion 
The main question which this dissertation sought to address is whether South 
Africa should regulate the Uber relationship. Chapter one therefore provided a brief 
introduction into the gig-economy by analysing the concept of non- standard 
employment. In Chapter 2, an overview of the legal normative framework was 
provided. The aim of Chapter 3 was to provide a comparative analysis of the UK 
position as it pertains to the category of Uber drivers and specifically policy 
recommendations and suggestions as adopted in the UK. Chapter 4 considered to what 
extent labour law should protect workers on the Uber platform. The chapter will 
summarise the above discussion and will end by making a number of recommendation 
to better protect Uber drivers in South Africa. 
5.1 The Gig- economy and Uber  
Undoubtedly non-standard forms of employment are on the rise. The gig-
economy is one such example of non-standard employment and Uber is an example 
of work conducted via the gig-economy. Whilst the emergence of the Uber platform 
has brought about opportunity for persons to engage in work it is suggested in the 
dissertation that it has also brought about a great deal of precariousness for those 
dependent on this platform for their livelihood. Therefore, it is necessary to consider 
the very purposes of labour law legislation and whether legislation as it currently 
stands is able to provide protections to persons who are in need of such protections, 
particularly in the context of Uber drivers. 
5.2 The Normative Framework 
The Constitution guarantees ‘everyone’ the right to fair labour practices.552 
However, certain laws only apply to ‘employees’ thus leaving Uber drivers outside 
the umbrella of protections. In view of the fact that they are seen as independent 
contractors, they are therefore without labour law and social security rights. South 
Africa is, however, a member state of the ILO and is therefore bound by ILO standards 
of promotion of decent work.553 Parliament has also been open to the changes in the 
workforce and as such enacted certain provisions such as the rebuttable presumption 
in terms of s200A of the LRA and the 2014 LRA amendment regulating certain 
                                                          




categories of non-standard employment.554 It is, furthermore suggested that lawmakers 
in South Africa consider regulating work in the gig-economy, similar to the position 
currently taken by lawmakers in the UK. At the present moment, it is left to the 
judiciary to determine the rights to be afforded to Uber drivers, as the recent 2017 
Uber case demonstrates. This ad-hoc determination means that individuals need to 
approach the courts alleging employment status and this can be burdensome for some 
drivers. The question thus is whether regulation should be effected with regards to the 
Uber model. It was in this respect that the dissertation undertook a comparative study 
of the UK and highlighted policy recommendations made by a number of committees.  
5.3 Employment Law, Policy Recommendations and Case law in the UK 
In the UK there are three categories of workers that is an ‘employee,’ 
‘independent contractor’ and the ‘worker’. The ‘worker’ category was analysed and it 
was suggested that perhaps South Africa could perhaps incorporate a similar category 
for persons who show characteristic of both an independent worker and an employee. 
The risks involved in incorporating this third category was also deliberated upon. 
Further, policy recommendations such as the Taylor Review, the draft Bill by Work 
and Pensions Committee and the Good gigs report was discussed. It was suggested 
that South Africa should adopt a similar approach and should show more cognisance 
to the change of work and that more statistical data and research is required. To be 
able to provide more support to this group of workers, it is necessary to understand the 
relationships on the Uber platform and the extent to which protections should be 
granted in the South African context. 
5.4 The Difficulties in classification and the extent to which protections that 
should be provided to Uber drivers 
The Uber platform involves multiple parties being the ‘customer’, the platform 
(Uber BV) and the ‘worker’ (being the driver).555 With regards to the relationship 
between the customer and the driver, it is argued that the relationship is indeed one of 
an independent contractor as once the ride comes to an end so does the relationship 
and therefore there lacks dependency.556 However, it was argued that with regards to 
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the relationship between the driver and the platform there is indeed a relationship of 
subordinancy and dependency and as such there should be regulation.557 It was, 
therefore, suggested that a more ‘functional’ definition be adopted that does not look 
at the absence or presence of factors but is concerned with specific functions and 
whether a decisive role played.558 The question of whether full protection should be 
granted to Uber drivers was further deliberated and in this regard it was suggested that 
regardless of employment status, certain ILO fundamental rights should be granted 
such as , freedom of association and the right to collective bargaining, freedom from 
forced and child labour and the right not to be discriminated.559  
5.6 The way forward? 
There needs to be an acknowledgment that labour laws needs to move away 
from providing a greater deal of protection only to those working in standard 
employment. The world of work is changing and therefore lawmakers needs to be 
responsive to this change. Whilst technology may be used by companies as a means 
of disguising employment, the same technology can used to regulate employment by 
granting collective rights via these platforms and allowing for social security 
payment.560 Factors such as subordinancy and dependency call for these rights to be 
acknowledged.561 It is therefore concluded that lawmakers in South Africa should do 
more to extend legal protections to Uber drivers in accordance with the spirit and 
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